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In the District Court for the District of Alaska,

Second Division,

IN EQUITY—No. 1607.

WILLIAM H. BUSH,
Plaintiff,

vs.

PIONEER MINING COMPANY (a Corporation),

THE NOME EXPLORATION COMPANY
(a Corporation), BEAR CUB MINING AND
TRADING COMPANY (a Corporation), O.

W. CARLSON, R. D. ADAMS, AXEL
JOHNSON, CHARLES CURRY, HENRY
TOMLINSON; Also JOHN DOE and RICH-

ARD ROE, True Names Unknown,

Defendants.

Bill of Exceptions.

Be it remembered, that in the above-entitled

cause. No. 1607, in the District Court for the District

of Alaska, Second Judicial Division, in which ac-

tion the above-named William H. Bush is the plain-

tiff and the Pioneer Mining Company, a corporation,

the Nome Exploration Company, a corporation. Bear

Cub Mining and Trading Company, a corporation, 0.

W. Carlson, R. D. Adams, Axel Johnson, Charles

Curry, Henry Tomlinson, also John Doe and Richard

Roe, true names unknown, are the defendants, the

following proceedings were had:
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In the District Court for the District of Alaska,

Second Division,

Term Minutes, Special September, 1906, Term be-

gun and held at the town of Nome in said Dis-

trict and Division Sept. 24, 1906, at 11:00 A. M.

Monday, Sept. 21, 1906 at 11:00 A. M.

Present: Hon. ALFRED S. MOORE, Judge.

John H. Dunn, Clerk.

Angus McBride, Deputy Clerk.

J. J. Reagan and W. N. Landers, Asst. IT.

S. Attys.

Thos. C. Powell, U. S. Marshal.

Now, upon the convening of court the following

proceedings were had:

1:45 P.M.

No. 1607.

BUSH

vs.

PIONEER MINING CO. et al.

Mr. Clay Allen appeared on behalf of the plain-

tiff and presented the comolaint and motion for an

order to show cause and temporary restraining

order, together with affidavits in support of said mo-

tion, was submitted to the Court, Mr. Allen waiv-
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ing the request for a restraining order. The hear-

ing upon the motion being set for Thursday next at

8:00 P. M.

I7i the United States District Court, District of

Alaska, Second Division,

No. 1606.

WILLIAM H. BUSH,
Plaintiff,

vs.

PIONEER MINING COMPANY (a Corporation),

NOME EXPLORATION COMPANY (a Cor-

poration), BEAR MINING AND TRADING
COMPANY, 0. W. CARLSON, R. D.

ADAMS, AXEL JOHNSON, CHARLES
CURRY, HENRY TOMLINSON, JOHN
DOE and RICHARD ROE, True Names Un-

known,
Defendants.

Summons.

The President of the United States of America to

Pioneer Mining Company, a Corporation, Nome

Exploration Company, a Corporation, Bear

Mining and Trading Company, 0. D. Carlson,

R. D. Adams, Axel Johnson, Charles Curry,

Henry Tomlinson, e^'ohn Doe and Richard Roe,

True Names L^nknown, Greeting:

You are hereby summoned and required to ap-

pear and answer the complaint of the plaintiff on
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file in the office of the clerk of said Court, at the

city of Nome, in said District, within thirty days

from the service of this smnmons upon you, or judg-

ment for want thereof will be taken against you;

and you are hereby notified that if .you fail to an-

swer the said complaint the plaintiff will apply to

the Court for the relief demanded therein.

Witness, The Honorable ALFRED S. MOORE,

Judge of the said Ulnited States District Court, and

the seal of the said Court hereto affixed, this 24th

day of September in the year of our Lord one thou-

sand nine hundred and six and of the Independence

of the United States, the one hundred and thirty-

first.

[Seal] JNO. H. DUNN,
Clerk of the United States District Court, District

of Alaska, Second Division.

[Endorsements] : Cause No. 1606. U. S. District

Court, District of Alaska, Second Division. Will-

iam H. Bush, Plaintiff, vs. Pioneer Mining Company,

Defendant. Summons. Filed September 28, '06.

McBride.

United States of America,

District of Alaska,

Second Division,—ss.

I herebv certifv that I received the annexed sum-

mons on the 28th day of September, 1906, and there-
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after on the same date I served the same at Xome,

Alaska, upon R. D. Adams and John Doe, whose

true name is Chas. L. Ashle, by delivering to and

leaving with each of them a copy thereof, together

with a certified copy of the complaint field therein.

Returned this 28th day of September, 1906.

THOMAS GADER POWELL,
United States Marshal.

By Jas. J. Stokes,

Deputy,

MARSHAL'S COSTS:

2 Services $12.00

On the twenty-fourth day of September, the plain-

tiff herein, through his attorney, Clay Allen, filed

his complaint and bill in equity herein, in writing,

in words and figures as follows to wit:
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In the District Court for the District of Alaska, Sec-

ond Division,

IN EQUITY—No. .

WILLIAM H. BUSH,

Plaintiff,

vs.

PIONEER MINING COMPANY (a Corporation),

THE NOME EXPLORATION COMPANY,
(a Corporation), BEAR CUB MINING AND
TRADING COMPANY (a Corporation), O.

W. CARLSON, R. D. ADAMS, AXEL
JOHNSON, CHARLES CURRY, HENRY
TOMLINSON; Also JOHN DOE and RICH-

ARD ROE, True Names Unknown,

Defendants.

Bill of Complaint.

To the Honorable ALFRED S. MOORE, Judge of

the Above-entitled Court

:

The above-named plaintiff, William H. Bush,

brings this his complaint and bill in equity against

the above-named Pioneer Mining Company, a cor-

poration. The Nome Exploration Company, a cor-

poration. Bear Mining and Trading Company, a cor-

poration, O. W. Carlson, R. D. Adams, Axel Johnson,

Charles Curry, Henry Tomlinson; also John Doe

and Richard Roe, whose true names are unknown,
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the defendants, and for his cause of action against

the said defendants alleges

:

I. That the said defendants, the Pioneer Min-

ing Company, the Nome Exploration Company, are

and each of them corporations authorized to do and

transact business in the District of Alaska. That

this plaintiff has no knowledge regarding the mat-

ter of the incorporation of the Bear Mining & Trad-

ing Company sufficient to form a belief and that it

be required to allege and prove its incorporation

if such be the fact.

II. That the said John Doe and Richard Roe are

fictitious names set forth herein to be applied to per-

sons in unlawful possession of said claim, whose

true names are unknoAvn to the plaintiffs at this

time.

III. That the above-named plaintiff is now and

has been at all times since the day of
,

A. D. 1905, the owner of an undivided one-fourth

(1/4) interest and entitled to the possession of cer-

tain real property lying and situate in the District

of Alaska, Second Division, the said property be-

ing more particularly described as follows, to wit;

The premises known as the Daisy Placer Mining

Claim formerly located and known as the Big Clid,

the said claims being identical in form and location,

being and situate on the left limit, first tier, oppo-

site to, adjoining and parallel to Creek Claim No. 1
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Below Discovery on Dry Creek, in the Cape Nome

Recording District, District of Alaska, which said

claim is more particularly described as follows:

Commencing at the initial stake, which is marked

No. 1 and situate at the southeast corner of Creek

Claim No. 1 Below Discovery on said Dry Creek;

the boundary of said claim running from said stake

in a northerly direction slightly w^estward, 568 feet

to the northwest corner of said mining claim where

there is a stake marked '^No. 2 Daisy''; thence in a

somewhat southwesterly direction 920 feet to the

western or southwestern corner of said claim, where

there is a stake marked ''No. 2 Daisy"; thence in a

corner is the same and identical with the northeast

corner of said Creek Claim No. 1 Below Discovery

on Dry Creek, and also same being the southeast

corner of Discovery Claim on Dry Creek; from this

stake thence in an easterly or southeasterly direc-

tion 1320 feet to the initial stake of said placer min-

ing claim and place of beginning, the boundary last

defined being throughout its full extent of 1320 feet

identical with and common with the boundary line

of said Creek Claim No. 1 Below Discovery on Dry

Creek; said tract contains five (5) acres more or less

of placer mining ground ; the said Daisy or Big Clid

Fraction being triangular in shape and bounded in

a general way by No. 1 Below Discovery on Dry

Creek on the southwest of said Daisy or Big Clid



Pioneer Mining Company et al. 9

claim, with the Bench Claim No. 1 Below Discovery

lying to the east and with the Franklin Bench Claim

lying to the north of the said Daisy or Big Clid Frac-

tion.

3 A. That heretofore, to wit, on or about the

first day of August, A. D. 1900, the said F. F. Bowers

made his discovery of mineral upon the claim here-

inbefore described, and since said date there has

been taken therefrom from the said F. F. Bowers,

his successors and assigns in interest, during the

time of their possession and occupancy of the claim

hereinbefore decribed mineral of great value, to wit,

of the sum of one thousand dollars ($1,000): that

said discovery so made is within the limits and upon

both the Big Clid and Daisy Fraction locations and

the mineral so taken from the ground was taken

from the confines of both the said Big Clid and the

Daisy placer claims.

rV. That heretofore, to wit, on the first day of

August, A. D. 1900, one F. F. Bowers, located upon

the above-described fractional subdivision of land

and QTi said day under the name an^ designation

of ^'Big Clid Fraction Claim" filed his notice of

location in the office of the recorder of the Cape

Nome Recording District, District of Alaska; but

afterwards, 1 o wit, the said F. F. Bowers being still

in undisputed possession of said fractional subdi-

vision of land, filed his amended location upon the
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same under the name of the *^ Daisy Placer Mining

Claim," and on the 12th day of January, A. D. 1901,

filed in the office of the recorder of the Cape Nome

Recording District, District of Alaska, his notice of

location, which said notice confomied to the limits

of the land hereinbefore described.

V. That immediately thereafter the said locat-

ors commenced to work upon and develop the sale

so by them discovered, and from then until the

present time the said locators and their grantees in-

cluding the complainant, have each year done and

performed more than one hundred (100) dollars'

worth of labor in the development of said location

and mine, and have done and performed all the acts

and things required by the laws of the United States

and the local laws governing the 230ssessory rights

in said mining district necessary to the maintaining

and preserving of their right to said premises as a

mining location and claim.

VI. That bv certain mesne conveyances, dulv

executed and recorded in the office of the recorder

of the Cape Nome Recording District, District of

Alaska, your petitioner on or about the day of

, A. D. 1905, succeeded to and became the

owner of an undivided one-fourth (I/4.) interest in

the said Daisy placer mining claim, or Big Clid Frai*-

tion, and since said date has been entitled to the

possession and been actually in possession of all the
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surface and all minerals lying below the surface of

the land hereinbefore described down until or about

the month of June in the vear 1906.

YII. That at or about the month of June, A. D.

1906, the defendants herein named, and each of them

forcibly and against the wish and desire of this

plaintiff took possession of the j^remises hereinbe-

fore described, and since that time the said defend-

ants and each of them have withheld from this plain-

tiff the above-described premises and are now re-

fusing this plaintiff the above-described premises,

and are now refusing possession of the same to this

plaintiff; that on or about the month of April of

the present year a strike of a vein on land lying

near to and adjacent to the property hereinbefore

described revealed the general trend and direction

of a vein of placer mining ground to extend down

through and across the said Daisy Placer Mining

Claim at this time your petitioner herein was out-

side of the District of Alaska; that soon after the

said strike, hereinbefore referred to, was made the

defendants and each of them went forcibly into pos-

session of the premises hereinbefore described, and

began inmiediately to develop and work the land of

this plaintiff along the line indicated by the strike

hereinbefore mentioned; that they have made great

development and have taken from said i^roperty

placer gold of great value of which is now and can-
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not be known to this complainant ; that this plaintiff

has been informed, and so alleges upon information

and belief, that the defendants and each of them

have been extracting and are now extracting from

the property of this plaintiff placer gold of the

value of five thousand dollars ($5,000) in each day;

that the said placer gold is, as rapidly as the same

can be brought to the surface, being removed from

the said ground and taken outside of the jurisdiction

of this Court; that since the month of June the said

defendants have been employing and are now em-

plojdng, in the work of trespass and waste upon the

land of this plaintiff, a force of men consisting of

about thirty (30) miners and workmen; that said

premises are of no value except for its mineral de-

posit and that when this shall be exhausted the value

of the same will be totally destroyed; that the pre-

tenses of the defendants to the right to the mine and

to the mineral therein contained is a cloud upon the

title of your petitioner, and is a damage to the value

of his estate.

VIII. Your petitioner alleges, upon his informa-

tion and belief, that the said defendants have ex-

tracted from the premises of this plaintiff to the

present time, gold in the value of two hundred thou-

sand (200,000) dollars that the same has been con-

verted to the use of the said defendants.
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IX.. That certain of the defendants herein named

so committing waste and trespass upon the lands of

this plaintiff are, as this petitioner is informed and

believes, now insolvent, and any judgment for dam-

ages obtained by this petitioner would remain unsat-

isfied; that it is impossible for your petitioner herein

to ascertain which of the defendants is extracting:

gold and minerals from the premises hereinbefore

described.

X. Your petitioner prays the Court to grant that

the said defendants and each of them, be restrained

from the commission of any act of waste or trespass

upon the premises hereinbefore described, and that

there be granted herein a writ of injunction com-

manding the said defendants and each of them, their

servants, agents, employees and workmen and all

persons under their direction, authority or control,

to absolutely desist and refrain from entering into

or upon any portion of the said Daisy Placer Mining

Claim, as the same is hereinbefore described, and

from working on or underneath the said premises or

taking any mineral therefrom at any point, and the

said defendants and each of them be enjoined from

removing from the surface of said ground any min-

erals now lying thereon until such time as your

Honor shall direct and appoint a hearing herein.

XI. That is an immediate restraining order is

not directed out to this Court, great and irremediable
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damage will be done to the land of the plaintiff

herein, and there will then remain to the plaintiff no

remedy of any kind whatsoever; that your Honor

shall fix a day at which the said defendants, and each

of them, may appear and show cause why a tempor-

ary injunction should not be granted, further re-

straining the said defendants and each of them from

all acts of waste and trespass during the pendency of

this action; that upon said day, so fixed by your

Honor, a temporary injunction shall then issue

against the defendants, and each of them, restraining

all the acts herein complained of, and that upon the

final hearing of this case the injunction, so granted,

shall be made perpetual.

XII. Your petitioner prays the Court to issue

herein a writ of subpoena directed to the said Pio-

neer Mining Companw, the Nome Exploration Com-

pany, Bear Mining and Trading Company, 0. W.

Carlson, R. D. Adams, Axel Johnson, Charles Curry,

Henr,y Tomlinson, John Doe and Richard Roe, de-

fendants herein, requiring and commanding each of

them to appear herein and answer the several alle-

gations in this bill contained; that answering under

oath of the said defendants is hereby severally"

waived.

XIII. That the plaintiff has heretofore filed his

action at law herein against said defendants.

Wherefore, your petitioner in equity prays

:
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1. That a temporary restraining order be issued

against each of the defendants herein

;

2. That an order to show cause why said restrain-

ing order should not be made permanent be issued

each of the defendants lierein;

3. That an order to show cause be directed against

the defendants, and each of them, that they appear

herein at a fixed time and day and show cause why

an order of inspection should not be permitted to

plaintiff herein

;

4. That a receiver be appointed by this Court

for any minerals now lying or being upon the prem-

ises hereinbefore described until the rights of this

petitioner shall be determined

;

5. That the defendants, and each of them, be re-

quired to render to this plaintiff an accounting as to

the value of all minerals taken from the premises

hereinbefore described

;

6. That the plaintiff have and recover judg-

ment against the defendants, and each of them, in

the sum of two hundred thousand dollars, or such

other sum as, upon accounting, may be found due

plaintiff

;

7. That there be granted to the plaintiff such

other and further relief as may in the premises seem

meet and proper.

CLAY ALLEN,

Attorney for Plaintiff.
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United States of America,

District of Alaska,

Second Division,—ss.

William H. Bush, having been duly sworn, upon

his oath, deposes and says: That I am the plaintiff

named in the foregoing complaint; that I have read

the same and know the contents thereof; that the

same is true, as I verily believe.

WILLIAM H. BUSH.

Subscribed and sworn to before me this 21st day

of September, A. D. 1906.

[Notarial Seal] C. L. M. NOBLE,

Notary Public in and for the District of Alaska, Re-

siding at Nome, Alaska.

[Endorsed] : No. 1607. In the District Court, Dis-

trict of Alaska, Second Division. William H.

Bush, Plaintiff, vs. Pioneer Mining Company, a Cor-

poration et al.. Defendants. Complaint. Filed in

the office of the Clerk of the Dist. Court of Alaska,

Second Division, at Nome. Sep. 24th, 1906. Jno.

H. Dunn, Clerk. By , Deputy. Clay Al-

len, Attorney for Plaintiff. L.

Be it further remembered, that on the twenty-

fourth day of September, A. D. 1906, at the Special

September, 1906, term of said court, the plaintiff

herein, through his attorney. Clay Allen, filed his

motion herein in writing, in words and figures, as

follows, to wit:
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In the District Court for the District of Alaska,

Second Division,

IN EQUITY—No. .

WILLIAM H. BUSH,

vs.

Plaintiff,

PIONEER MINING COMPANY (a Corporation),

THE NOME EXPLORATION COMPANY
(a Corporation), BEAR CUB MINING AND
TRADING COMPANY (a Corporation), O.

W. CARLSON, R. D. ADAMS, AXEL
JOHNSON, CHARLES CURRY, HENRY
TOMLINSON ; also JOHN DOE, and RICH-
ARD ROE, True Names Unknown,

Defendants.

Motion for Temporary Restraining Order, Etc.

Comes now the above-named plaintiff, William H.

Bush, by his attorney Clay Allen, and moves the

Court herein

:

1. That a temporary restraining order be im-

mediately issued against each of the defendants here-

in upon the filing of a proper bond to be fixed by the

Court
;

2. That an order to show cause why a temporary

injunction should not be granted herein to be di-

rected against the defendants, and each of them;
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3. That an order to show cause against the de-

fendants, and each of them, that they appear herein

at fixed time and dav, and show cause why an order

of inspection should not be granted to the plaintiff

herein

;

4. That an order to show cause be directed to the

defendants, and each of them, returnable at a fixed

time and day, that the defendants show cause why

a receiver should not be appointed for any minerals

now lying or being upon the premises described in

the petitioner's complaint until the rights of this

petitioner shall be determined

;

This motion is based upon the records and files

of this case and upon the affidavits of William H.

Bush, E. B. Barthrop, Georgo D. Schofield, S. H.

Stevens and C. S. Hannum, fiJed herein, in support

of this motion.

Dated this 22 day of September, A. D. 1906.

CLAY ALLEN,

Attorney for Plaintiff,

[Endorsed] : No. 1607. In the District Court, Dis-

trict of Alaska, Second Division. William H. Bush,

Plaintiff, vs. Pioneer Mining Company, a Corpora-

tion et al.. Defendants. Motion. Filed in the of-

fice of the Clerk of the Dist. Court of Alaska, Sec-

ond Division, at Nome. Sep. 24, 1906. Jno. H.

Dunn, Clerk. By , Deputy. Clay Allen,

Attorney for Plaintiff. L.



Pioneer Mining Company et al. 19

Be it further remembered that on the twenty-fourth

day of September, A. D. 1906, a temporary restrain-

ing order and order to show cause was entered herein,

in writing, in words and figures as follows, to wit

:

In the District Courts for the District of Alasha, Sec-

ond Division.

IN EQUITY—No.

WILLIAM J. BUSH,

vs.

Plaintiff,

PIONEER MINING COMPANY (a Corporation),

THE NOME EXPLORATION COMPANY
(a Corporation), BEAR CUB MINING AND
TRADING COMPANY (a Corporation), O.

W. CARLSON, R. D. ADAMS, AXEL
JOHNSON, CHARLES CURRY, HENRY
TOMLINSON ; also JOHN DOE, and RICH-
ARD ROE, True Names Unknown,

Defendants.

Temporary Restraining Order and Order to Show

Cause.

Whereas, in the above-named cause it has been

made to appear upon the bill in equity and com-

plaint of the plaintiff, filed herein, and the exhibits

annexed thereto, and the affidavits of William H.

Bush, C. S. Hannum, E. B. Barthrop and George

soidoo p9iji:^jaD ipp 'su9Aa;g -jj -g pu^ PPgoq^g q
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of which have this day been produced, that a writ

of injunction preliminar}^ to the final hearing is

proper, and that prima facie the complainant is en-

titled thereto, enjoining the defendants herein from

the acts complained of and threatened to be commit-

ted.

Now, on motion of the said complainant, the above-

named defendants, and each of them, are hereby di-

rected to appear before the Honorable Alfred S.

Moore, Judge of the District Court, District of

Alaska, Second Division, at the courtroom of said

court at the hour of 8 o'clock P. M., upon the 27th

day of September, A. D. 1906, or as soon there-

after as counsel ma}^ be heard and then and there

show cause, if any there be, why the preliminary in-

junction prayer for in said petition should not issue.

Dated at the city of Nome, Second Division, of the

District of Alaska, this 24th day of September, 1906.

ALFRED S. MOOEE,
District Judge.

United States District Court,

District of Alaska,

Second Division,—ss.

I, John H. Dunn, clerk of the United States Dis-

trict Court for the District of Alaska, Second Di-

vision, do hereby certify that I have compared the

foregoing copy with the original order to show cause

in the case of William H. Bush, plaintiff, vs. Pioneer



Pioneer Mining Company et al. 2l

Mining Company, a corporation, et al., defendants,

No. 1607 civil, now on file and of record in my office

at Nome in the District of Alaska, and that same

is a true copy and perfect transcript of said origi-

nal and of the whole thereof.

Witness my hand and the seal of said Court, this

24th day of September, A. D. 1906.

[Seal of District Court] JNO. H. DUNN,
Clerk.

Whereupon, the defendants A. N. Ashley and R.

D. Adams, through their attorney, A. J. Daly, of-

fered the following objections, w^hich were duly filed

herein

:

In the District Court for the District of Alaska, Sec-

ond Division,

WILLIAM H. BUSH,

Plaintiff,

vs.

PIONEER MINING COMPANY (a Corporation)

et al..

Defendants.

Objections.

Comes now the defendants A. N. Ashley and R.

D. Adams and object to the hearing of plaintiff's

motion for an injunction, and an appointing of a

receiver and the consideration of the same, upon the

following grounds.
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1st. That the plaintiff does not state in his com-

plaint any matter of equitable cognizance.

2d. That it plainly appears in plaintiff's com-

plaint that defendants are in possession of the prem-

ises in controversy, claimng under another, differ-

ence and adverse title to plaintiff and that plaintiff

is out of possession of said premises.

3d. That plaintiff is endeavoring in this action to

have defendants' title declared to be void, when he,

the said plaintiff, is out of possession of said prem-

ises and the defendants are in possession.

4th. That plaintiff is endeavoring by this action

to have the legal title and the right of possession of

said premises determined in an equitable action.

5th. That it is clearly apparent by plaintiff's

complaint that he is not entitled to any relief claimed

by him in the same.

6th. That plaintiff's complaint does not state

facts sufficient to constitute a cause of action.

Wherefore, by reason of the premises aforesaid,

said defendants say that the Court should not con-

sider said motion for an injunction and an account-

ing and should not grant the prayer of the same.

A. J. DALY,
Attorney for Defendants.

ADAMS & ASHLEY.

[Endorsed] : No. 1607. In the District Court, for

the District of Alaska, 2d Division. William H.
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Bush, Plaintiff, vs. Pioneer Mining Co., a Cor. et al..

Defendants. Objections. Filed in the officer of the

Clerk of the Dist. Court of Alaska, Second Division,

at Nome, Sep. 27, 1906. Jno, H. Dunn, Clerk.

McB.

Whereupon, the following proceedings were had:

In the District Courts for the District of Alaska, Sec-

ond Division.

Term Minutes, Special September, 1906, Term be-

gun and held at the town of Nome in said Dis-

trict and Division, September 24, 1906.

Thursday, September 27, at 10:00 A, M.

Court convened pursuant to adjournment.

Present: Hon. ALPEED S. MOORE, Judge.

John H. Dunn, Clerk.

Angus McBride, Deputy Clerk.

J. J. Reagan & W. N. Landers, Asst. U. S.

U. S. Attorneys.

Thos. C. Powell, U. S. Marshal.

No. 1607.

BUSH

vs.

PIONEER MINING COMPANY et al.

Hearing.

This being the time set for the hearing upon the

order to show cause, Clay Allen appearing for the
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plaintiff, and A. J. Daly for the defendants. Upon

motion of Mr. Allen for plaintiff, the defendants

were granted permission to file certified copies of

all affidavits used in the case of Curry vs. The

Pioneer Mining Company et al., in this case. Upon

motion of Mr. Allen, plaintiff was permitted to add

an allegation alleging an action at law having been

commenced, said allegation to be made by an inter-

lineation, the Court also directed that the two actions

be consolidated, this action made ancillary to the ac-

tion at law.

Mr. Allen then addressed the Court and read to

the Court the affidavits and exhibits in the case until

10:05 P. M., when the case was continued until to-

morrow, Friday, September 28, 1906, at 10:00 A.

M., to which time Court adjourned.
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In tJie District Court^ for the District of Alaska, Sec-

ond Division.

Term Minutes, Special September, 1906, Term be-

gun and held at the town of Nome in said Dis-

trict and Division, September 24, 1906.

Friday, September 28, at 10 :00 A. M.

Court convened pursuant to adjournment.

Present: Hon. ALFRED S. MOORE, Judge.

John H. Dunn, Clerk.

Angus McBride, Deputy Clerk.

J. J. Reagan and W. N. Landers, Asst. U.

S. Attys.

Thos. C. Powell, U. S. Marshal.

Now, upon the convening of court, the following

proceedings were had:

No. 1607.

BUSH

vs.

PIONEER MINING COMPANY et al.

Hf^aring (Continued).

Hearing.upon application for an injunction pen-

dente lite resimied. A. J. Daly appeared on behalf

of the defendants opposing the application, and af-

ter presenting affidavits to the Court, the further

hearing was postponed until 3:30 P. M. to-day, to

which time the Court adjourned.
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3:00 P. M.

No. 1607.

BUSH

vs.

PIONEER MINING COMPANY et al.

Hearing (Continued).

Hearing upon application for an injunction re-

sumed. Counsel for plaintiff offered in evidence the

complaint and marshal's return to the summons in

case No. 1606, being an action at law, and thereaf-

ter offered in evidence a deed from Curry to Bush

of the claim in dispute, and also offered certified

copy of location notice of No. 1 and No. 2 Dr}^ Creek,

and thereafter A. J. Daly presented defendants' case

opposing the application, after which matter was

argued to the Court by respective counsel vmtil 5 :40

P. M., when Court adjourned unto 10:00 A. M., Sat-

urday, September 29, 1906.

Be it further remembered that upon the conven-

ing of court on Saturday, September 29th, 1906, the

clerk of the court excused the jury and adjourned

court until Monday, October 1st, 1906, at ten o'clock

A. M., of said day.

Be it further remembered that upon the hearing

upon the order to show cause in the above-entitled

cause on the 27th and 28th days of September, 1906,

and the 1st day of October, 1906, the following affi-
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davits, deeds, leases, notices of location, complaint at

law, in behalf of plaintiff, and affidavits used in cause

in the above-entitled Court numbered 1550 and ad-

mitted herein in behalf of defendants Adams and

Ashlev, were read and offered as exhibits in the

above-entitled cause and placed on record herein, in

writing, in words and figures as follows, to wit

:

In the District Court for the District of Alaska, Sec-

ond Division.

IN EQUITY—No.

WILLIAM H. BUSH,

Plaintiff,

vs.

PIONEER MINING COMPANY (a Corporation),

THE NOME EXPLORATION COMPANY
(a Corporation), BEAR CUB MINING AND
TRADING COMPANY; (a Corporation), O.

W. CARLSON, R. D. ADAMS, AXEL
JOHNSON, CHARLES CURRY, HENRY
TOMLINSON; Also JOHN DOE and

RICHARD ROE, True Names Unknown,

Defendants.
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Affidavit of William H. Bush.

United States of America,

District of Alaska,

Second Division,—ss.

William H. Bush, being first duly sworn, upon his

oath deposes and says

:

That he is the plaintiff in the above-entitled ac-

tion ; that he is over the age of twenty-one years, and

is at the present time a resident of the city of Seattle^

King County, State of Washington; that from the

year 1900 down until the fall of the year one thou-

sand nine hundred and five he was a resident of the

city of Nome in the District of Alaska.

That prior to leaving said city of Nome, he pur-

chased from one C. S. Hannum a one-quarter (14)

interest in a claim known as the Daisy Placer Mining

Claim ; that at that time he made same inquiry among

miners and business men in Nome and was informed

that the Daisy placer mining claim was a well-estab-

lished and well-known claim lying northeasterly and

directly adjacent to No. 1 Below Discovery on Dry

Creek in the Cape Nome Recording District; that for

a consideration of twenty-five (25) dollars he pur-

chased from the said C. S. ITannum an undivided

one-quarter (14) interest in said Daisy placer min-

ing claim.
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That lie has recently, together with his attorney

in this action, made an examination of the records

of the Cajie Nome Recording District, and that he

finds numerous and conflicting locations about and

adjacent to the property known as the Daisy Placer

Mining Claim; that this affiant finds upon the said

records the following mineral locations conflicting in

terms and descriptions as follows:

Bench Claim No. 1 : Location notice dated Febru-

ary 18, 1899; filed February 27, 1899, the description

contain therein being as follows

:

^^ Situated and location at the junction of Newton

Gulch and Dry Creek, Cape Nome Mining District

of Alaska from initial center stake east 330 feet to

the northeast corner; thence northerly 1320 feet to

the northwest corner; thence westerly 660 feet to the

southwest corner; thence southerly 1320 feet to the

southeast corner; thence easterly 320 feet to my in-

itial stake where this notice is posted." Signed ^'R.

M. Dealy," Witness, Gustav F. Shaefer. Filed for

record February 27, 1899. A. E. Southward, Dep-

ut}^ Volume 7, page 85.



30 William II. Bush vs.

Claim No. 2 Bench Claim: Located February 22,

1899, on the junction of Dry Creek and Newton

Gulch, Cape Nome Eecording District, Alaska.

Placer Claim Location. Notice is hereby given

that I, the undersigned, have this 22d day of Febru-

ary, 1899, located and claim 1320 feet running north-

west 330 feet either side from center line for mining

purposes

;

I intend to hold and work this claim according to

the United States mining laws; containing twenty

acres; Claim No. 2 Bench Claim. Signed ^^Gustav

F. Shaefer," Witness R. M. Dealy. File for record

Volume 7, page 86, 3 P. M. February 27, 1899. A. E.

Southward, Deputy.
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i

Bear Cub Claim, Bench Claim Location: I, being

a citizen of the United States, hereby claim and stake

for placer mining purposes 1320 feet northwest from

this stake No. 1 to Stake No. 4 and 660 feet northeast

from stake 1, 2, 3 and 4.

This claim shall be known as the Bear Cub Claim

Avhich is distinctly staked 1, 2, 3, 4 set southeast from

Claim No. 1 Below on Dry Creek, Cape Nome Min-

ing District, Alaska. June 11, 1899. Signed

^'Akrel Oleon,'' Witness, G. H. Gardener. Filed for

record June 16, 1899, 4:45 P. M. Volume 12, page 28.

A. E. Southward, Deputy.
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Big Clid Fraction Claim No. 1679 : Location notice

August 1, 1900, location notice of placer mining

claim between Newton Gulch and Dry Creek known

as the Big Clid Fraction.

Eunning a thousand feet in a northerly direction

320 feet in a southerly direction, 330 feet in an east-

erly direction, 330 feet in a westerly direction. liO-

cator, F. F. Bowers, Witnesses, W. Graves and H.

D. Cardin. Filed for record 9 :35 A. M. Volume 51,

page 3, August 27, 1900. E. N. Stevens, Eecorder,

by Frank W. Swanton, Deputy.
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Franklin Claim Location Notice : Cape Nome Min-

ing District. I, the undersigned, a citizen of the

United States do this day, September 8, 1899, do re-

locate and claim twenty acres of placer mining

ground located on the east side of Dry Creek adjoin-

ing Eskimo Chief, or opposite of Discovery, com-

mencing at this notice and running in an easterly di-

rection 660 feet to a stake ; thence in a southeasterly

direction 1320 feet to stake ; thence in a westerly di-

rection 660 feet : thence in a northerly direction 1320

feet to the place of commencement. Locator H.

Hulsehouser, Witness, F. E. Mulford and H. A.

Blood. Filed for record 2:15 P. M. September 12,

1899. A. E. Southward, Deputy.
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Duplex Fraction No. 20366 : Location Notice. The

undersigned, in compliance with the laws and Re-

\dsed Statutes of the United States and the local laws

and regulations in this mining district, do hereby

locate and claim twenty acres off this ground for

placer mining purposes and particularly described

as follows, to wit:

Commencing at this the initial No. 1 and the south-

w^est corner which is situated at the south east corner

of Creek Claim No. 1 Below Discovery on Dry Creek,

and which is the northeast corner of No. 2 Below Dis-

covery on said creek; hence running northeasterly

about 660 feet to the north corner stake No. 2 ; thence

southerly about 250 feet to stake No. 3, the southeast

corner, which is also the initial stake to the Great

Western Group Claim; thence about southwesterly

550 feet to stake No. 4, the southeast corner of which
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is also the side line of the creek claim No. 2 Below

Discovery on Dry Creek ; thence about northwesterly

350 feet to the initial stake and place of beginning.

That claim is a fractional part of a mining claim sit-

uated on the left limit of Dry Creek, a tributary of

Snake Elver in the Cape Nome Mining District, of

Alaska. Located this 20th day of January, 1903,

and to be known as the Duplex Fraction. Locator,

Collin Murray, Witness, John McCool. Piled for

record 4:20 P. M. April 17, 1903, request of Collin

Murray. T. M. Reed, Recorder. W. W. Sole,

Deputy.

Bear Cub Bench Claim No. 8313. Form 1. No-

tice of Location : Notice is hereby given that the un-

dersigned, having complied with the requirements of

Chapter Six of Title Thirty-two of the revised stat-

utes of the United States, and the local customs, laws
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and regulations, lias located linear feet on the

lode (twenty acres of placer mining ground) situated

in Cape Nome Mining Distract, Alaska, and de-

scribed as follows

:

Beginning at the initial stake, which is the S. W.

corner stake, and stake No. 1 ; thence running 660

feet in a N. W. direction to stake No. 3 ; thence run-

ning in a S. E. direction to No. 4; thence running

1320 ft. to stake No. 1 and initial stake.

This claim is situated on the north bank of Drv

Creek and adjoining claim No. 1 Below Discovery,

and shall be known as Bear Cub Bench claim. Lo-

cated eTanuary 5, 1901. Elmer Reed, locator. At-

test, J. B. McKean filed for record 3 :00 P. M. Jan. 8,

1901. R. Stevens, Recorder. Geo. W. Comerford,

Deputy, Vol. 86, page 95.

\

\^

\'
'- \

f

1

--^^i,

Daisy Placer Claim, No. 8442. Location Notice

—

Placer Claim. Notice is hereby given that I, F. F.
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Bowers, the undersigned, a citizen of the United

States having complied with all the laws of the United

States relative to the location of mineral lands in the

District of Alaska, and with the local rules, customs

and regulaions, have locative five acres of placer min-

ing ground on Dry Creek, a tributary of Snake

River, in the Cape Nome Mining District, Nome Re-

cording District, District of Alaska, and particularly

described as foIIoavs, to wit

:

Commencing at Discovery, where there is a stake

on which there as a copy of this notice posted in a

can, and which is situate 25 yds. N. W. of the mouth

of Newton Gulch, and about 330 ft. from channel of

Dry Cr. on left limit; thence in an N. W. direction

568 feet to the N. W. corner, where there is a stake

marked No. 2 Daisy ; thence in a S. W. direction 920

feet to the S. W. corner where there is a stake marked

No. 3 Daisy ; thence in an easterly direction 1320 feet

to the east corner where there is a stake marked No.

1 which is the Discovery or initial stake and where

the location notice is posted as aforesaid; the claim

being a fraction in a triangular shape paralleling No.

1 Below Drv Cr., that claim shall be known as the

Daisy placer claim. Discovered and located on the

12th day of Jan. 1901. F. F. Bowers, locator. Wit-

nesses, Chas. Cuny. Filed for record 2:36 P. M.

Jan. 12, 1901, R. N. Stevens, Recorder. Geo. W.

Comerford, Deputy. Vol. 86, page 125.



38 William H, Bush vs.

That the said claims and location notices herein-

before set out are in serious and hopeless conflict;

that the interests of each and all of the claims herein-

before referred to are in conflict and continually

overlapping each other ; that there has been no deter-

mination by any court of law of the legal rights of

any of the parties owning or claiming to own by,

under or through any of the locations hereinbefore

referred to.

That the records of the Cape Nome Recording Dis-

trict, District of Alaska show that on or about the

second day of April, one thousand nine hundred and

two, one C. H. Curry made and delivered unto one

Cabell Whitehead a mortgage upon the property

known as the Daisy Bench Claim located upon Dry

Creek; that the said mortgage was executed as here-

inafter set out attached to this affidavit marked Ex-

hibit *^A'' and made a part hereof; that at the same
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time the said C. H. Curry executed to Cabell White-

head his promissory note in the sum of three hun-

dred dollars ($300), which promissory note is at-

tached hereto, marked Exhibit ^ ^B " and made a part

of this affidavit.

That prior thereto, to wit, on the second day of

February, one thousand nine hundred and two, said

Charles Curry, as one of the owners of the said Daisy

Placer Claim, made and executed a lease to one R.

Harris upon the property known as the Daisy

Bench Claim, which said lease is attached hereto,

marked Exhibit ^^C" and made a i^art of this affi-

davit; that under said lease the said R. Harris went

into possession of the land described in plaintiff's

petition in this action and during the summer of 1902

extracted gold therefrom of the value of something

less than one thousand dollars ($1,000), the exact

amount of which is to this affiant unknown ; that part

of the proceeds of said lay or lease was paid into

the Alaska Banking and Safe Deposit Company, and

a part thereof applied on the note hereinbefore set

out, and marked Exhibit ^^Bl"; that the endorse-

ment of ninety-six dollars ($96) and ninety cents

($.90) so made upon said note is a part of the share

of the said Curry of the dividend taken from the

lease on the property known as the Daisy Placer

Claim; that an additional part of the gold taken

from said claim during the summer of one thousand
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nine hundred and two was paid to one C. S. Hannum

and Henry Tomlinson; the said C S. Hannum is

the same person whose affidavit is hereto attached;

that the said Henry Tomlinson is one of the defend-

ants in this action.

That the claim known as the Daisy Placer Mining

Claim has a history extending back to the year one

thousand nine hundred when the said claim was

originally located as the Big Clid ; that the witnesses

and persons whose knowledge of the claim from that

year down to the present time would be of value and

are necessary to establish and prove the existence

of said claim are widely scattered throughout

Alaska and the United States; that some of the

names of said parties such as are known to this af-

fiant are as follows : Cordon, Harris, Fowler, Bruhn

Peterson, Stewart, Prince, Wheeler, Wesley, Thomas

White, Samuel Humes, and many more persons who

are acquainted with and have been upon and about

the said claim during this period of years; that this

affiant is unable to obtain and reach said parties for

the purpose of obtaining from them affidavits to be

used on this hearing; that the whereabouts of more

of them are known to this affiant, and their deposi-

tions can be obtained or they can be brought before

this Court to testify in a trial upon the merits in

this action.

That from the time of the location of the Big Clid

Fraction until the spring of the present year, the said
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P. F. Bowers and his successors, including this

plaintiff, have been continuously in possession and

asserted their right to the possession of the land de-

scribed in plaintiff's petition; that the defendants,

and none of them, claimed or attempted to claim any-

right to the occupancy or possession of said premises

until the spring of the present year, 1906 ; that at or

about the time a very rich strike of placer gold was

made on a claim known as the Bessie Bench Claim ly-

ing on the same bench or level as the Daisy placer claim;

that the said defendants forcibly and without per-

mission of this plaintiff went upon the premises

known as the Daisy placer claim and have dug three

or more shafts, and have been continuously and

rapidly taking therefrom gold of great value; that

there is now^ employed as this affiant is informed and

believes, on said ground, by the defendants, a force

of not less than twenty-five (25) to thirty (30) men,

and they are taking from said ground at the present

time and have been continuously since the spring of

the present year, gold therefrom of the value of five

thousand dollars($5,000) per day; that at the time

of said strike and during the present summer this

affiant has been engaged in following his occupation

at Valdez, Alaska, and has been absent from the

Nome Mining District and that he returned to the

same as soon as he could conveniently upon being

appraised of the fact that they, the defendants, were
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mining the property known as the Daisy Placer

Mining Claim; that the said Daisy Placer Claim is

mining ground and is of no value except for the min-

erals and ores contained therein; that unless the de-

fendants, and each of them, shall be restrained from

taking gold away therefrom, or shall be required to

file a proper and sufficient bond indemnifying this

plaintiff, great and irremediable damage will be done

to the property of the plaintiff.

That the illustrations hereinbefore set out of the

relative locations of said conflicting claims are, as

this affiant believes, true and exact illustrations of

the relative location of each of the said claims here-

inbefore referred to.

That the defendants are at present taking out gold

within the limits of the Big did or Daisy placer

claim along approximately the following relative

position on said claim. Line of development

marked by ^'XXXX."
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That the claim described as tlie ''Bear Cub" and

''Bear Cub Bench" under any staking or location

described in said notice of location conflicts and

overlaps each and all of the following claims, to wit,

Franklin Bench, Bench No. 1, Bench No. 2, Big

did, Daisy Placer Claim and Great Western Group.

That at no time during the occupancy of the prem-

ises described and known as the Big Clid or Daisy

Bench, by the said F. F. Bowers, or his successors in

interest, including this plaintiff, have the defendants

brought any action to compel the said Bowers or his

successors in interest to abandon or surrender said

premises or desist from mining the same.

That this affiant is able and willing to secure and

file in this court any bond in reasonable sum to in-

demnify the defendants and each of them, against

loss sustained by them, if it shall be finally deter-

mined that an injunction was wrongfully sued out.

Further affiant saith not.

WILLIAM H. BUSH.
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Subscribed and sworn to before me this 21st day

of September, 1906.

[Notarial Seal] C. L. M. NOBLE,

Notary Public in and for the District of Alaska,

Eesicling at Nome, Alaska.

Exhibit *^A.''

This Indenture, made this 2nd day of April, 1902,

between C. H. Curry, party of the first party and

Cabell Whitehead, party of the second part, witnes-

seth

:

That for and in consideration of the sum of three

hundred dollars ($300.00), lawful money of the

United States, to him in hand paid, does by these

presents grant, bargain, sell and convey unto the

said party of the second part his heirs, and assigns,

an undivided four-sixths interest of that certain

placer mining claim known as Daisy Bench Claim,

originally located by F. F. Bowers, as apjDears of

record on page 125, volume 86 of the records of Cape

Nome Recording Distri(^t of the District of Alaska,

and being the same claim transferred by F. F.

Bowers to the party of the first part, the record of

whi(.'h transfer appears in Volume 88 at page 152 of

tlie records of the Cape Nome Recording District,

and now being worked by R. Harris under a lay de-

scribing the claim as the Daisy Beach Claim adjoin-

ing on the left limit No. One Below^ Discovery on
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Dry Creek, in the Cape Nome Recording District, of

the District of Alaska.

Together with all and singular the tenements and

hereditaments thereunto belonging or otherwise ap-

pertaining, together with all that portion of the

dump now lying on said gromid and taken therefrom

belonging to the party of the first part, and which

for the purposes of this mortgage shall be considered

as a part of the real estate.

This conveyance is intended as a mortgage to se-

cure the payment of three hundred dollars, with inte]*-

est thereon at the rate of twelve per cent per annum

untitl paid according to the conditions of one certain

promissory note of even date herewith for the sum of

three hundred dollars and interest as aforesaid, ex-

ecuted by the said party of the first part, payable to the

party of the second part, on or before the 1st day of

July, 1902, and if such payment be made according

to the tenor and effect thereof, then these presents

shall be void, but in case default be made in the pay-

ment thereof, as in said note provided, then the said

party of the first part, his executors, administrators

and assigns are hereby empowered to sell said prem-

ises in the manner prescribed by law and out of the

moneys arising from said sale retain the said principal

and interest, together with the costs and charges of

making said sale, and fifty dollars for attorney's

fees for his services, and the overplus, if any there
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be, paid to the said party of the first part, his heirs

or assigns.

In witness whereof the said party of the first part

has here hereunto set his hand and seal the day and

year first above w^ritten.

CHAS. CURRY.
Signed, sealed and delivered in the presence of:

F. H. THATCHER.
THOS. R. WHITE.

United States of America,

District of Alaska.—ss.

This is to certify that on this 2d day of April per-

sonally appeared before me, the undersigned, a no-

tary public within and for the District of Alaska, C.

H. Curry, who is personally known to me to be the

person who executed the foregoing instrument, and

he acknowledged to me that the execution of the same

was his voluntary act and deed, and for the uses and

purposes therein expressed.

Witness my hand and seal the day and year last

above written.

C. G. COWDEN,
Notary Public within and for the District of Alaska.
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Exhibit *^B/^

3.50 Recording Fee.

$300.00

Nome, Alaska, April 2nd, 1902.

July 1st 1902, after date without grace I promise

to pay to the order of Cabell Whitehead three hun-

dred dollars in gold coin of the United States of

America, of the present standard value, with inter-

est thereon, in like gold coin at the rate of 12 per cent

per annum from April 2nd, 1902, until paid, for

value received. And in case suit or action is insti-

tuted to collect this note or any portion thereof, I

promise and agree to pay in addition to the costs and

disbursements provided by statute fifty dollars in

like gold coin for attorney's fees in said suit or ac-

tion.

CHAS. CURRY.
Due July 1, 1902, at Nome, Alaska.

No. 233.

[Indorsements] : June 19/02 P. M. % 96.90.

June 19/02 Pd. 96.90.

Exhibit ''Q:'

MINING CLAIM LEASE.
This indenture, made and entered into this 2d day

of February, A. D. 1902, by and between Charles

Curry, of Nome District of Alaska, party of the

first part, hereinafter called the lessor, and R. Har-
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ris, of Nome, District of Alaska, party of the sec-

ond part, hereinafter called the lessee, witnesseth

:

That the said lessor, for and in consideration of

the royalties to be paid and the covenants to be per-

formed by the said lessee, as hereinafter stated,

hereby leases, demises and lets unto the said lessee,

all that certain placer mining claim and ground situ-

ated in the Cape Nome Recording District, District

of Alaska, and known as the Daisy Bench Claim ad-

joining on the left limit No. 1 Below Discovery on

Dry Creek, located by F. Bowers on the 6th day of

August, A. D. 1900, recorded on the day of

, A. D. 1 , at page volume

, in the office and records of the recorder of the

Cape Nome Recording District.

Together with all the rights and privileges of enter-

ing upon and over the said property and to prospect

the same for gold and precious minerals in whatever

deposits the same may be found, and to mine and ex-

tract the same.

To have and to hold unto the said lessee for the

period of five months from date hereof, or until noon

of the 1st day of July, A. D. 1902, unless sooner

terminated by forfeiture or mutual agreement. In

consideration of such lease and privileges the said

lessee covenants and agrees to and with the said

lessor as follows

:

First: To enter upon the said mining claim and

premises on or before the 3d day of February, A. D.
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1902, and to at once begin to prospect and exploit

the same for the purpose of discovering thereon

placer deposits of gold or other valuable minerals,

and to continue such work with due diligence as long

as the weather and circumstances in the community

will permit.

Second. To work and mine the said premises as

aforesaid steadily and continuously from the date of

such entry with at least 2 men employed thereon con-

tinuously working at least 1 shift of 2 men during

the period of this lease.

Third. To work said mining claim and premises

hereby leased in the most practical manner known to

good mining in this district and to such extent as to

develop said property and to produce therefrom the

greatest value in ores and minerals.

Fourth. To pay to said lessor or his legal repre-

sentatives or assigns, twenty-five (25%) per cent of

the gross output of said claim during the period of

this lease, and that the lessor may have due and suffi-

cient notice of all clean-ups and be present in person

or by his legal representatives at each and everj^"

clean-up.

Fifth. To deliver the said premises with the ap-

purtenances and all improvements, except machin-

ery placed thereon, to the said lessor in good order

and condition at the expiration of this lease.

The right is reserved by the said lessor, to enter

upon and over said property at all reasonable times
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for the purpose of inspection and for the purpose of

obtaining access to and from any other property

owned or operated by the said lessor.

This lease and the privileges hereby granted shall

not be assignable except with the consent of the said

lessor.

In witness Avhereof we have hereunto set our

hands and seals this 31st day of March, A. D. 1902.

CHAS. CURRY.

R. HARRIS.

Signed, sealed and delivered in the presence of:

E. W. FLEMING.

United States of America,

District of Alaska,—ss.

This certifies that on this 31st day of March, A. D.

1902, before me the undersigned, a Notary Public

in and for the District of Alaska, duly commissioned,

sworn and qualified, personally appeared Charles

Curry, and R. Harris to me well known as the per-

sons whose names are subscribed to the foregoing in-

strument and to me acknowledged that they each

executed the same freely and voluntarily and for the

uses and purposes therein set forth.

In witness whereof I have hereunto set my hand

and affixed my official seal the day and year in this

certificate first above written.

[Notarial Seal] CHARLES E. DICKEY,

Notary Public in and for the District of Alaska.
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United States of America,

District of Alaska,—ss.

For value received, I hereby assign all of my in-

terest in the within lay to Cabell Whitehead. This

assignment is made as a collateral security for the

payment of one certain promissory note this day exe-

cuted for the sum of three hundred dollars due and

payable July 1st, 1902, to said Cabell Whitehead,

and the lessee in this lay is hereby authorized to pay

over to said Cabell Whitehead all moneys coming to

me by virtue of the terms of said lay to an amount

sufficient to pay off and discharge said note and a

mortgage this day given to secure the same, and after

the payment of said note and mortgage this assign-

ment shall become void.

Witness my hand and seal this 2d day of April,

1902. CHAS. CURRY.

[Endorsed]: No. 1607. In the District Court,

District of Alaska, Second Division. William H.

Bush, Plaintiff, v. Pioneer Mining Company, a Cor-

poration, et al., Defendants. Affidavit of William H.

Bush. Filed in the Office of the Clerk of the Dist.

Court of Alaska, Second Division, at Nome. Sep.

24, 1906. Jno. H. Dunn, Clerk. Clay Allen, Attor-

ney for Plaintiff. L.
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In the District Court for the District of Alaska, Sec-

ond Division,

IN EQUITY.—No. .

WILLIAM H. BUSH,

Plaintifif,

vs.

PIONEER MINING COMPANY (Corporation),

THE NOME EXPLORATION COMPANY
(a Corporation), BEAR CUB MINING AND
TRADING COMPANY (a Corporation), O.

W. CARLSON, R. D. ADAMS, AXEL
JOHNSON, CHARLES CURRY, HENRY
TOMLINSON, also JOHN DOE and RICH-

ARD ROE, True Names Unknown,

Defendants.

Affidavit of C. S. Hannum.

United States of America,

District of Alaska,

Second Division,—ss.

C. S. Hannum, being first duly sworn, upon oath,

deposes and says

:

That he is and has been at all times hereinafter

mentioned practicing his profession as an attorney

in the city of Nome, District of Alaska ; that he first

came to Nome in the year 1899, and has since resided
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in said city with the exception of occasional trips to

the States continuously.

That in the early part of the year one thousand

nine hundred and two, this affiant was asked to de-

fend in the capacity of attorney one F. F. Bowers;

that as iDart consideration of his services in defend-

ing said Bowers there was assigned to him a one-

quarter (1/4) interest in the claim known as the

Daisy placer mining claim; that at the same time

Henry Tomlinson, one of the above-named defend-

ants, was also assigned an interest in said property

;

that at or about the time the said quarter interest

was so transferred to affiant, he had several conver-

sations with both the said Curry and F. F. Bowers,

the locator of the Big Clid Placer Mining Claim;

that in said conversation with both Curry and Bowers

it was stated by each of them that Curry was the

partner and owned one-half (V2) interest in what is

now the Daisy Placer Mining Claim; that this affiant

for them prepared a deed from the said F. F. Bowers

to said Charles Curry conveying to the last named

person an undivided one-half (%) interest in the

Daisy Placer Mining Claim; that the said Henry

Tomlinson was conveyed a quarter interest in the

Daisy Placer Mining Claim in consideration of cer-

tain moneys advanced by said Tomlinson to the said

Bowers at or about this time; that on or about the

month of February, one thousand nine hundred and
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two, it was agreed by Curry, for and on behalf of

himself and the other parties holding an interest in

said property with R. Harris wdth the said R. H.

Harris, to have a lease upon said claim for a period

of time; that prior to this time the said Curry had

obtained money from the Alaska Banking and Safe

Deposit Company for a mortgage given upon said

Daisy Placer Mining Claim ; that a lease was entered

into by and with the consent of this affiant with the

said R. Harris, and under said lease during the year

one thousand nine hundred and two, the said R. Har-

ris worked upon the said Daisy Placer Mining Claim

and took therefrom placer gold of the value of some-

thing less than one thousand dollars ($1,000), the

exact amount of said smn being to this affiant un-

knowTi ; that there was paid sometune during the year

one thousand nine hundred and two this affiant and

he received through the Alaska Banking and Safe

Deposit Company the smn of approximateh^ forty-

five dollars ($45) or fifty dollars ($50), the exact

amount of which this affiant does not now recall, as

a dividend due this affiant as a part owner of said

Daisy Placer Mining Claim ; that the balance of the

money obtained from the lease so given to Harris was

in part paid into the said bank and applied on a note

due bv the said Charles Currv to the said bank ; that

the amount of this indebtedness as liquidated at the

time this affiant does not recall; that at the time the
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one-qua».'ter (14) interest was deeded to this affiant he

considerc d the property of little value and never con-

sidered the property of any great value until the

strike was made upon the Bessie Bench Claim in the

spring of ihe present year; that prior to that time

this affiant Lad deeded his interest to one William H.

Bush, the plaintiff in this action ; that until the pres-

ent spring affiant had never heard of any adverse

claim being made against the possession of the said

F. P. Bowers, Charles Curry and William H. Bush

;

that on or about the month of November, one thou-

sand nine hund/ed and five, this affiant deeded to the

plaintiff in this action his one-quarter (14) in the

Daisy Placer Mining Claim.

That this affiant has no interest of any kind in the

result of this action. Purther affiant saith not.

C. S. HANNUM.

Subscribed ai\d sworn to before me this 20th dav

of September, A D. 1906.

[Notarial Seal] C. L. M. NOBLE,
Notary Public for the District of Alaska.

[Endorsed] : N(j. 1607. In the District Court, Dis-

trict of Alaska, S( cond Division. William H. Bush,

Plaintiff, v. Pioneer Mining Company, a corporation,

et al.. Defendants. Affidavit of C. S. Hannum.

Filed in the Office of the Clerk of the Dist. Court of

Alaska, Second Division, at Nome, Sep. 24, 1906.
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Jno. H. Dunn, Clerk. Clay Allen, attorney for Plain-

tiff. L.

In the District Court for the District of Alaska,

Second Division.

IN EQUITY—No. .

WILLIAJVI H. BUSH,
Plaintiff,

vs.

PIONEER MINIKG COMPANY (a Corporation),

THE NOME EXPLORATION COMPANY
(a Corporation), BEAR MINING AND
TRADING COMPANY (a Corporation), O.

W. CARLSON, R. D. ADAMS, AXEL
JOHNSON, CHARLES CURRY, HENRY
TOMLINSON, also JOHN DOE and RICH-

ARD ROE, True Names Unknown,

Defendants.

Affidavit of E. B. Barthrop.

United States of America,

District of Alaska,

Second Division,—ss.

E. B. Barthrop, being first duly sworn, upon oath

deposes and says:

That he is over the age of twenty-one years and that

he has ben since the year 1900 a resident of the city

of Nome, District of Alaska; that he is acquainted
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with the plaintiff, William H. Bush, and is also ac-

quainted with Charles Curry and Elmer Reed; that

on or about the 4th day of August, 1906, he had a

conversation with Elmer Reed relative to the claims

known as the Bear Cub Claim and the Daisy Placer

Mining Claim ; that said conversation was held in the

presence of and together with George D. Schofield,

an attorney practicing in the city of Nome, District of

Alaska; that he, in the course of said conversation

with said Elmer Reed, stated to George D. Schofield

and the affiant that when he staked the Bear Cub

claim, in the year one thousand nine hundred and one,

that he begins at his i iiitial stake at the southeast cor-

ner of the Discover}^ .claim ; that he set his next stake

about 360 feet nortl; westerly upon the side line of

said Discovery claim j that a man on Discovery Claim

at that time came out and asked him if he was jump-

ing Discovery claim ; that he informed the man mak-

ing the inquiry that he was re-staking the Bear Cub

claim ; that said Reed stated that he knew Curry and

F. P. Bowers who originally staked and located the

Daisy Placer Mining Claim; that he knew of the

existence of the Bowers claim known as the Daisy

Placer Mining Claim lying northeasterly from No. 1

Below Discovery; that the said Reed stated that the

Bear Cub claim as then staked by him did not con-

flict with the P. P. Bowers claim then known as the

Big Clid and afterwards re-located and known as the
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Daisy Placer Mining Claim ; that the said Reed stated

in the hearing of and to this affiant that certain rela-

tives of the said Reed interested in the Bear Mining

and Trading Company had told him that they had

not performed any assessment work on the Bear Cub

claim during the year 1900 and that if he, the said

Reed, wished to do so he could re-locate on any land

included in the original Bear Cub location ; that the

said Reed stated to and in the presence of this affiant

on the occasion of the conversation referred to that

at said time of restaking the Bear Cub mine that he

had seen a Bear Cub stake situated over the line with-

in what is now^ known as the Great Western group

of mines ; that said stake would mark a claim angling

in from the northernly side line of No, 1 Below Dis-

covery; said Reed stated in this conversation that he

knew both Bowers and Curry and knew that Bowers

had a fractional claim lying alongside and north-

easterly of No. 1 Below Discovery; that the said

Reed is the same person who afterwards transferred

his interest to certain of the defendants in the above-

entitled action ; that afterwards the said Reed refused

to make an affidavit when requested to do so in an

action brought by one Charles Curry against certain

of the defendants, and cannot now be induced to make

any statement regarding the matter. Further affiant

saith not.

E. B. BARTHROP.
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Subscribed and sworn to before me this 21st day of

September, A. D. 1906.

[Notarial Seal] C. L. M. NOBLE,

Notary Public in and for the District of Alaska, Re-

siding at Nome, Alaska.

[Endorsed] : No. 1607. In the District Court, Dis-

trict of Alaska, Second Division, William H. Bush,

Plaintiff, vs. Pioneer Mining Company, a Corpora-

ton, et al., Defendants. Affidavit of E. B. Barthrop.

Filed in the Office of the Clerk of the Dist. Court of

Alaska, Second Division, at Nome. Sep. 24, 1906.

Jno. H. Dunn, Clerk. Clay Allen, Attorney for

Plaintiff. L.

In the District Court for the District of Alaska,

Second Division,

IN EQUITY—No. .

WILLIAM H. BUSH,
Plaintiff,

vs.

PIONEER MINING COMPANY (a Corporation),

THE NOME EXPLORATION COMPANY
(a Corporation), BEAR CUB MINING AND
TRADING COMPANY (a Corporation), O.

W. CARLSON, R. D. ADAMS, AXEL
JOHNSON, CHARLES CURRY, HENRY
TOMLINSON, also JOHN DOE and RICH-

ARD ROE, True Names Unknown.

Defendants.
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Affidavit of George D. Schofield.

United States of America,

District of Alaska,

Second Division,—ss.

George D. Schofield, being first duly sworn, upon

oath deposes and says:

That he is over the age of twenty-one years and

that he has been since the year 1900 a resident of

the city of Nome, District of Alaska; that he is ac-

quainted with the plaintiff William H. Bush and is

also acquainted with Charles Curry and Elmer Reed

;

that on or about the 4th day of August, 1906, he had

a conversation with Elmer Reed relative to the claims

known as the Bear Cub claim and the Daisy Placer

Mining Claim; that said conversation was held in

the presence of and together with one E. B. Barthrop,

now a resident of the citv of Nome, District of Alas-

ka; that he in the course of said conversation with

said Elmer Reed stated to E. B. Barthrop and the

affiant that when he staked the Bear Cub claim in the

year one thousand nine hundred that he began at his

initial stake at the southeast corner of the Discoverv

claim ; that he set his next stake about 660 feet north-

westerly upon the side line of said Discovery claim

;

that a man on Discovery claim at that time came out

and asked him if lie was jumping Discovery claim;

that he informed the man making inquiry that he
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was re-staking the Bear Cub claim; that said Reed

stated that he knew Curr}'^ and F. F. Bowers, who

originally staked and located the Daisy Placer Min-

ing Claim ; that he knew of the existence of the Bow-

ers claim known as the Daisy Placer Mining Claim

lying northeasterly from No. 1 Below Discoyery;

that the said Eeed stated that the Bear Cub claim

as then staked by him did not conflict with F. F.

Bowers then known as the Big Clid and afterwards

relocated and known as the Daisy Placer Mining

Claim ; that the said Reed stated in the hearing of and

to this affiant that certain relatiyes of the said Reed

interested in the Bear Mining and Trading Company

had told him that they had not performed any assess-

ment work on the Bear Cub claim during the year

1900, and that if the said Reed wished to do so

he could re-locate on any land included in the orig-

inal Bear Cub location; that the said Reed stated

to and in the presence of this affiant on the occasion of

the conyersation referred to that at the said time of

re-staking the Bear Cub mine that he had seen the

Bear Cub stake situated oyer the line within what

is known as the Great Western group of mines ; that

said stake would mark a claim angling in from the

northerly side line of No. 1 Below Discoyery; said

Reed stated in this conyersation that he knew both

Bowers and Curry, and knew that Bowers had

a fractional claim lying alongside and north-
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easterly of No. 1 Below Discovery; that the said

Reed is the same person who afterwards transferred

his interest to certain of the defendants in the above-

entitled action ; that afterwards the said Reed refused

to make an affidavit when requested to do so in an

action brought by one Charles Curry against certain

of the defendants and cannot now be induced to

make any statement regarding the matter. Further

affiant saith not.

GEO. D. SCHOFIELD.

Subscribed and sworn to before me this 20th day of

September, A. D. 1906.

[Notarial Seal] C. D. MURANE,
Notary Public in and for the District of Alaska, Re-

siding at Nome, Alaska.

[Endorsed] : No. 1607. In the District Court, Dis-

trict of Alaska, Second Division. AYilliam H. Bush,

Plaintiff, vs. Pioneer Mining Company, a Corporation

et al.. Defendants. Affidavit of George D. Schofield.

Filed in the Office of the Dist. Court of Alaska, Sec-

ond Division, at Nome. Sep. 24, 1906. Jno. H. Dunn,

Clerk. By , Deputy. Clay Allen, Attor-

ney for Plaintiff. L.
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In the District Court for the District of Alaska,

Second Division,

IN EQUITY—No. .

WILLIAM 11. BUSH,
Plaintiff,

vs.

PIONEER MINING COMPANY (a Corporation),

THE NOME EXPLORATION COMPANY
(a Corporation), BEAR CUB MINING AND
TRADING COMPANY (a Corporation), O.

AY. CARLSON, R. D. ADAMS, AXEL
JOHNSON, CHARLES CURRY, HENRY
TOMLINSON, also JOHN DOE and RICH-
ARD ROE, True Names Unknown,

Defendants.

Affidavit of S. H. Stevens.

L'nited States of America,

District of Alaska,

Second Division,—ss.

S. II. Stevens, being first duly sworn, upon his

oath deposes and says:

That he is over the age of twenty-one years ; that

he is now and has been since the year 1900 connected

of the city of Nome in the District of Alaska ; that

he is now and has been since the vear 1900 connected

and during the last three years has been editor and
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owner of the ^'Nome Gold Digger," published at

Nome, Alaska ; that in the 3^ear 1901 this affiant had

a lay upon the claim known as No. 1 Below Discov-

ery on Dry Creek in the Cape Nome Mining District

of Alaska; that during said season of 1900 affiant

employed nmnber of men in development upon said

claim No. 1 Below Discovery on Dry Creek; and

this affiant was himself personally present upon said

claim at least twice each week during the summer of

the year 1901 ; that this affiant knows Charles Curry,

one of the above-named defendants; that he has

known the said Charles Currv since tht; year 1900:

that throughout and during the summer of 1901 this

affiant on numerous occasions saw the said Charles

Curry working upon the claim lying directly north

and east of said Claim No. 1 Below Discovery on Dry

Creek ; that at this time the said Charles Curry was

working just across the line of No. 1 Below Discov-

ery and near the upper or northerly corner of said

Claim No. 1 Below Discovery on Dry Creek ; that at

no time during the summer of 1901 or thereafter

until recently had this affiant ever heard or knowTi

of anv controversy or contest over the tract of land

lying adjacent and northeast of No. 1 Below Discov-

ery on Dry Creek; that if there had been any con-

test during said year that this affiant believes he

would have known of the fact; that toward the close

of the summer of 1901 this affiant sold to Charles
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Curry the sluice-boxes and other mining appliances

then in use by this affiant, and they were afterward

removed by said Charles Curry to the claim to the

north and east and adjoining No. 1 Below Discov-

ery on Dry Creek; that this affiant knows many of

the parties to this action; that he has no interest of

any kind in its result. Further affiant saith not.

S. H. STEVENS.

Subscribed and sworn to before me this 22d day

of September, A. D. 1906.

[Notarial Seal] C. L. M. NOBLE,

Notary Public in and for the district of Alaska, Re-

siding at Nome, Alaska.

[Endorsed] : No. 1607. In the District Court,

District of Alaska. William H. Bush, Plaintiff, vs.

Pioneer Mining Company, a Corporation, et al.. De-

fendants. Affidavit of S. H. Stevens. Filed in the

office of the Clerk of the Dist. Court of Alaska, Sec-

ond Division, at Nome. Sept. 24, 1906. Jno. H.

Dunn, Clerk. L. Clay Allen, Attorney for Plain-

tiff.
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In the District Court for the District of Alaska, Sec-

ond Division,

IN EQUITY—No. .

WILLIAM H, BUSH,

Plaintiff,

vs.

PIONEER MINING COMPANY (a Corporation),

THE NOME EXPLORATION COMPANY
(a Corporation), BEAR CUB MINING
AND TRADING COMPANY (a Corpora-

tion), O. W. CARLSON, R. D. ADAMS,

AXEL JOHNSON, CHARLES CURRY,
HENRY TOMLINSON, Also JOHN DOE
and RICHARD ROE, True Names Unknown,

Defendants.

Affidavit of M. Graves.

United States of America,

District of Alaska,

Second Division,—ss.

M. Graves, being first duly sworn, upon his oath

deposes and says

:

That he is now and has been since the year 1900

a resident of the city of Nome in the Cape Nome

Mining District, District of Alaska; that he has

known F. P. Bowers, the original locator of the Big

Clid Fraction since the vear 1898 ; that he first knew
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him on the Skaguay trail and afterward in Dawson,

Northwest Territory; that afterward this affiant

met the said F. P. Bowers in the city of Nome in

the year 1900; that during said year of 1900 this

affiant lived on and prospected upon the claim known

and described as No. 2 Bench Claim on the left limit

of Dry Creek in the Cape Nome Eecording District,

District of Alaska ; that this affiant during said sum-

mer of 1900 worked upon said Bench No. 2 Claim

with one Gust- F. Shaefer; that said Bench Claim

No. 2 was sometimes known as the Shaefer claim;

that during the time this said affiant was working

upon said Bench Claim No. 2 he was familiar with

the location of the claims in that immediate vicinity;

that this affiant learned of the fact during said sum-

mer of 1900 that Bench Claim No. 1 on the left limit

of T>vj Creek did not lie parallel and adjoining

Claim No. 1 Below Discoverv, but that said Bench

Claim No. 1 formed with said Creek Claim No. 1

Below Discovery an angle leaving a considerable

fraction of ground between said claims not covered

and not included within the boundaries of either of

said claims; that this affiant notified the said F. F.

Bowers, who made the original location of the Big

Clid Fraction of the fact that said fraction was not

taken and had not been covered by any prior loca-

tion, and the said F. F. Bowers thereupon went upon

the said claim afterward named the Big Clid Frac-
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tion and in the presence of this affiant staked the

Big Clid Fraction ; that this affiant does not now recall

the exact dimensions of the said Big Clid Fraction;

that in making his location and setting the stakes

for said Big Clid Fraction the said F. F. Bowers

established his initial stake at some point along or

near the north and east side of Claim No. 1 Below

Discovery; th'^t the said Bowers ran the southerly

line and Ix^undary of his said claim along and gener-

-ally parallel to the north and east line of said Claim

No. 1 Below Discovery in opposite directions from

said initial stake ; that in describing his location the

two lines of the said claim thus paralleled with No. 1

Below Discovery were not added together; that the

distance along this base line was 1,320 feet; that

this affiant told Bo^^'ers at the time to tlien run a

line in an easterly direction 330 feet from tlie ini-

tial stake, and this would measure approximately the

distance between said Claim No. 1 Below Discovery

and Bench Claim No. 1 and would therefore cover the

angle open for location between the two latter

claims ; that this affiant was personally present when

said stakes were established and himself assisted

said Bowers in so locating them; that four stakes

were set up by the said Bowers and this affiant on

the occasion referred to ; that three of the stakes here-

inbefore referred to were on a straight line making

a base approximately 1,320 feet long; that the lands



Pioneer Mining Company et al, 69

then open for location Avas at that thne bounded by

the following three claims ; Creek Claim No. 1 Below

Discovery, Bench Claim No. 1 and a claim to the

north and west, the name of which this affiant does

not recall, bnt which la}" approximately on the ground

lying between Bench No. 2 and Eskimo Chief or Dis-

covery Claim ; tliat the said F. F. Bowers upon this

occasion placed a location notice on the initial

stake of the said Big Clid Fraction; that the said

P. F. Bowers at this time went in possession and

thereafter performed during said summer upon the

said Big Clid Fraction ; that at this time said affiant

during the summer of 1900 was well acquainted with

the mining (daims in this immediate locality and that

this affiant never heard or knew of any stakes of the

Bear Cub claim being near the said Big Clid Frac-

tion; that if there had been any stake of the Bear

Cub in that vicinity and near the location made by

the said F. F. Bowers that this affiant believes that

he would have known of the same; that during the

year 1901 this affiant did assessment work for the

said Gust Shafer upon the claim known and de-

scribed as Bench Claim No. 2 ; that during said srnn-

mer of 1901 this affiant w^as familiar with the claims

in the vicinity hereinbefore referred to and he never

knew of any Bear Cub stakes being down near the

Big Clid Fraction; that in the summer of 1902 this

affiant was in business of freighting goods out of
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the city of Nome and had occasion from time to time

to pass out along the trail on Dry Creek ; that during

his trips along said creek during said summer of 1902

this affiant saw the dump and tailings on the land

hereinbefore described as the Big did Fraction;

that during the summer of 1903 this affiant passed

along the trail on Dry Creek and met Charles Curry

upon the creek bank close by the said Big did Frac-

tion; that affiant was informed that said Curry

was then working upon the Big Clid Fraction;

that this affiant has made his home and now lives

in the city of Nome ; that he will absent from the

said city during the coming winter but it is his ex-

pectation to return to Nome in the spring of the

coming year; that he has no interest of any kind

in the result of this litigation. Further affiant saith

not. M. GRAVES.

Subscribed and sworn to before me this 26th day

of September, A. D. 1906.

[Notarial Seal] C. L. M. NOBLE,
Notary Public in and for the District of Alaska, Re-

siding at Nome, Alaska.

Received service of within and foregoing affidavit,

by copy thereof this 27th day of September, 1906.

A. J. DALY,

Attorney for Defendants.

[Endorsed] : No. 1607. In the District Court, Dis-

trict of Alaska, Second Division. William H. Bush,
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Plaintiff, vs. Pioneer Mining Company, a Corpora-

tion, et al., Defendants. Affidavit of M. Graves.

Filed in the office of the Clerk of the Dist. Court of

Alaska, Second Division, at Nome. Sept. 27, 190(^

Jno. H. Dunn, Clerk. Clay Allen, Attorney for

Plaintiff. McB.

In the District Court for the District of Alaska, Sec-

ond Division.

IX EQUITY—No. .

WILLIAM H. BUSH,

Plaintiff,

vs.

PIOXEER MINING COMPANY (a Corporation),

THE NOME EXPLORATION COMPANY
(a Corporation), BEAR CUB MINING
AND TRADING COMPANY (a Corpora-

tion), O. W. CARLSON, R. D. ADA^IS,

iVXEL JOHXSOX, CHARLES CURRY,
HEXRY TOMLINSON, Also JOHN DOE
and RICHARD ROE, True Names Unknown,

Defendants.
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Affidavit of James Nicolson.

United States of America,

District of Alaska,

Second Division,—ss.

James Nicolson, being first duly sworn, upon his

oath deposes and says:

That he is now and has been since the year 1900

a resident of the city of Nome, District of Alaska;

that he is a miner by occupation; that in the year

1904 he obtained a lay upon claim known as No. 1

Below Discovery on the left limit of Dry Creek in

Cape Nome Mining District, District of Alaska;

that on or about the first day of November, in the

year 1904, when this affiant went to the said No. 1

Below Discovery claim he found upon the claim

lying north and east of said Claim No. 1 Below Dis-

covery Charles Curry; that said Charles Curry was

there at that time for the purpose of doing his assess-

ment work upon the claun lying north and east and

adjacent to No. 1 Below Discovery; that this affiant

has known said Curry snce the year 1900; that at

the time of meeting said Curry in the year 1904

Curry spoke to this affiant about giving him a lay

upon his fraction; that at the time affiant informed

said Curry, that he, this affiant, had a lay upon No.

1 Below; that said Curry always referred to his,

the Curry claim, as the Fraction adjacent to and
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lying north and east of No. 1 Below Discovery ; that

this affiant never investigated the location of any of

the stakes of that mining district; that the location

of No. 1 Below was pointed out to him and he never

made any effort to ascertain the location of any of

the stakes in that vicinity ; that this affiant stayed on

No. 1 Below for some days prospecting the ground;

that he has no interest of any kind whatsoever in

the outcome of any litigation now pending over the

ground claimed as the Daisy Placer Fraction; that

at this time there did not appear to be any work

below Discovery on any of the claims lying near or

adjacent to No. 1 Below except that being done by

said Charles Curry; that this affiant does not know

of his own knowledge how long Curry was on the

ground that year.

Further deponent saith not.

JAMES NICOLSON,

Subscribed and sworn to before me this 26th of

September, 1906.

[Notarial Seal] C. L. M. NOBLE,
Notary Public in and for the District of Alaska,

Residing at Nome, Alaska.

Received service of within and foregoing affidavit

by copy thereof the 27th day of September, 1906.

A. J. DALY,

Attorney for Defendants.
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[Endorsed] : No. 1607. In the District Court, Dis-

trict of Alaska, Second Division. William H. Bush,

Plaintiff, vs. Pioneer Mining Company, a corpora-

tion, et al.. Defendants. Affidavit of James Nicol-

con. Filed in the office of the Clerk of the Dist.

Court of Alaska, Second Division, at Nome, Sept.

27, 1906. Jno. H. Dunn, Clerk. Clay Allen, Attor-

ney for Plaintiff. McB.

lyi the District Court for the District of Alaska, Sec-

ond Division,

IN EQUITY—No. .

WILLIAM H. BUSH,
Plaintiff,

vs.

PIONEER MINING COMPANY (a Corporation),

THE NOME EXPLORATION COMPANY
(a Corporation),BEAR CUB MINING AND
TRADING COMPANY (a Coi-poration),

O. W. CARLSON, R. D. ADAMS, AXEL
JOHNSON, CHARLES CURRY, HENRY
TOMLINSON, Also JOHN DOE and

RICHARD ROE, True Names Unknown,

Defendants.
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Affidavit of J. L. Wesley.

United States of America,

District of Alaska,

Second Division,—ss.

J. L. AVeslev, being first duly sworn, upon his oath

deposes and says

:

That he is now and has been since the year 1899

a resident of the city of Xome, District of Alaska;

that affiant is by profession a physician and surgeon

but is now not practicing his profession; that he

has known William H. Bush, the above-named plain-

tiff, since the year 1901 ; that in the fall of the year

1905, for a few days, at the request of said Bush, this

affiant assisted J. S. Wheeler in doing assessment

work on the mining claim kno^^m as the Daisy Placer

Mining Claim on the left limit of Dry Creek, Cape

Nome Mining District, District of Alaska ; that said

Wheeler told this affiant at the time of affiant's

going on the claim that he had found the Daisy

stakes ; that this affiant found one stake in the ground

marked *' Daisy"; that affiant made no special ex-

amination of said stake and made no effort to find

any other stakes on said claim as he had never heard

that there was any controversy over the claim; that

on this occasion affiant assisted said Wheeler for a

few days in making a cut; that the said Wheeler

and affiant were paid for their work done upon said
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claim; that the work so clone was at a considerable

distance from the creek and w^as about middle wav

from the claim ; that affiant has no interest in the re-

sult of this litigation. Further dexoonent saith not,

J. L. WESLEY.
Subscribed and sw^orn to before me this 27th day

of September, A. D. 1906.

[Notarial Seal] C. L. M. NOBLE,

Notary Public in and for the District of Alaska, Re-

siding at Nome, Alaska.

Received service of the within and foregoing affi-

davit to be true and exact copy of the original on file

in this cause this 27th day of September, A. D. 1906,

at 5 P. M.

A. J. DALY,

Attorney for Defendants.

[Endorsed] : No. 1607. In the District Court of

Alaska, Second Division. William H. Bush, Plain-

tiff, vs. Pioneer Mining Company (a Corporation),

et al., Defendants. Affidavit of J. L. Weslev. Filed

in the Office of the Clerk of the Dist. Court of

Alaska, Second Division, at Nome. Sept, 27, 1906.

Jno. H. Dunn, Clerk. Clay Allen, Attorney for

Plaintiif. McB.
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In the District Court for the District of Alaska,

Second Division.

IN EQUITY—No. .

WILLIAM H. BUSH,
Plaintiff,

vs.

PIONEER MINING COMPANY (a Corporation),

THE NOME EXPLORATION COMPANY
(aCorporation),BEAR CUB MINING AND
TRADING COMPANY (a Corporation), O.

W. CARLSON, R. D. ADAMS, AXEL
JOHNSON, CHARLES CURRY, HENRY
TOMLINSON ; also JOHN DOE and RICH-

ARD ROE, True Names Unknown,

Defendants.

Affidavit of John Isakson.

United States of America,

District of Alaska,

Second Division,—ss.

John Isakson, being first duly sworn, upon his

oath deposes and says

:

That he is and has been since the year 1900 a resi-

dent of the city of Nome, Cape Nome Mining District

of Alaska; that he is a miner by occupation; that

he is now and has been since the year 1900 acquainted

w^ith the defendant Charles H. Curry; that during
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the suiiuner and fall of the year 1901 this affiant had

been mining up in the Bluestone District ; that some

time late in the fall of said year 1901 the exact time

this affiant is now unable to recall, but which he be-

lieves to have been during the month of October in

said year, and after this affiant had returned from

the Bluestone District he stopped with and i)assed

the night in the camp of said Charles Curry; that

said camp was at that time located upon the bank

of Dry Creek upon Claim No. 1 Below Discovery,

left limit of Cape Nome Mining District; that this

affiant found with the said Charles Curry on this oc-

casion one Fred Bruhn ; that the said Charles Curry

and Fred Bruhn told this affiant upon this occasion

that they were working upon Curry's claim adjoining

No. 1 Below Discovery; that this affiant upon this

occasion saw the dirt piled up away from the bank of

the creek, and this affiant was told on this occasion

by the said Charles Curry and Fred Bruhn that the

dirt was the place where they, the said Curry and

Fred Bruhn had been working; that they were not

actually working while this affiant was present:

that this affiant had no occasion to examine

the stakes or ascertain the location of any of the

claims in the locality ; that this affiant has no

of any kind in the result of this litigation.

Further deponent saith not

.

JOHN ISAKSON.
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Subscribed and sworn to before me this 27tli day

of September, A. D. 1906.

Keceived service of within and foregoing affidavit

this 27th day of September 1906, by true and exact

copy.

A. J. DALY,

Attorney for Defendants.

[Endorsed] : No. 1607. In the District Court, Dis-

trict of Alaska, Second Division. William H. Bush,

Plaintiff, vs. Pioneer Mining Company (a corpora-

tion), et al.. Defendants. Affidavit of John Isakson.

Filed in the Office of the Clerk of the Dist. Court of

Alaska, Second Division at Nome. Sept. 27, 1906.

Jno. H. Dunn, Clerk. Clay Allen, Attorney for

Plaintiff. McB.

MINING DEED.

This indenture, made this 14th day of August, A.

D. 1901, between C. II. Curry of Nome, Alaska, party

of the first part, and C. S. Hannum and H. E. Tom-

linson, of the same placer, parties of the second part,

witnesseth

:

That the said party of the first part, for and in

consideration of the sum of one (1) dollar lawful

money of the United States of America, to him in

hand paid by the said parties of the second part, the

receipt whereof is hereby acknowledged, has granted,

bargained, sold, remised, released and forever quit-

claimed, and by these presents does grant, bargain,
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sell, remise, release and forever quitclaim unto the

said parties of the second part, and to their heirs and

assigns, an undivided one-half (I/2) interest in all

that certain fractional placer mining claim situate,

lying and being between Newton Gulch and Dry

Creek, known, named and designated as the Big Clid

Fraction Claim, situated in the Cape Nome Record-

ing District, District of Alaska, and more particu-

larly described in the location notice dated August

1st, 1900, and recorded in Vol. 51 on page 203 of the

records of the Cape Nome Recording District, and

further and more particularly described in a certain

other location notice filed for record January 12th,

1901, instrument recorded numbered 8442, and re-

corded in the records of the Cape Nome Recording

District, District of Alaska, on the day of

, 1901, in Vol. 86, page 125.

Together with all the metals, ores, gold and silver-

bearing rock and earth therein and all rights, priv-

ileges and franchises thereto incident, appendant

and appurtenant or therewith usually had and en-

joyed, and also all and singular the tenements, here-

ditaments and appurtenances thereto belonging or in

anywise appertaining, and the rents, issues, the profits

thereof and also all the estate, right, title and interest,

property, possession, claim and demand whatsoever,

as well in law as in equity of the said party of the

first part of, in or to said premises hereby conveyed.
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and every part and parcel thereof with the appurte-

nances.

To have and to hold all and singular the said prem-

ises, together with the appurtenances and privileges

thereto incident, unto the said parties of the second

part, their heirs and assigns forever.

In witness whereof the party of the first part has

hereunto set his hand and seal the day and year first

above written.

C. H. CURRY. [Seal]

Signed, sealed and delivered in the presence of

:

BEN. F. NUDD.

E. E. CUNNINGHAM.

United States of America,

District of Alaska,—ss.

This certifies that on the 14th day of August,

A. D. 1901, before me, the undersigned, a notary pub-

lic in and for the District of Alaska, personally ap-

peared the within named C. H. Curry, known to me

to be the same person described in and who executed

the within instrument, and acknowledged to me that

he executed the same freely and voluntarily.

In testimony whereof I have hereunto set my hand

and notarial seal the dav and vear first above writ-

ten in this certificate.

[Notarial Seal] E. E. CUNNINGHAM,
Notary Public in and for the District of Alaska.
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[Endorsed]: No. 1607. 37,146. Mining Deed.

C. H. Curry to C. S. Hannum and H. E. Tomlinson.

Filed in the Office of the Clerk of the Dist. Court of

Alaska, Second Division, at Nome, Sep. 27, 1906.

Jno. H. Dunn, Clerk. Filed for Record at Request of

Clay Allen. Sep. 15, 1906, at 45 Minutes past 10

o'clock and Recorded in Book 170, page 16, Records

Cape Nome Recording District, Alaska. F. E. Ful-

ler, Rec. By F. R. Cowdcn, Deputy. 6 Folios, 4 Ind.

$3.80 paid. McB.

MINING DEED.

This indenture made this 13th day of August, A.

D. 1901, between F. F. Bowers, now of Nome, Alaska,

party of the first part, and C. H. Curry, of the same

place, party of the second part, witnesseth

:

That the said party of the first part, for and in

consideration of the sum of one (1) dollar lawful

money of the United States of America, to him in

hand paid by the said party of the second part, the

receipt whereof is hereby acknowledged, has granted,

bargained, sold, remised, released and forever quit-

claimed, and by these presents does grant, bargain,

sell, remise, release and forever quitclaim unto the

said party of the second part and to his heirs and

assigns, all his right, title and interest in all

that certain fractional placer mining claim situate,

lying and being between Newton Gulch and Dry

Creek, known, named and designated as the Big Clid
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Fraction Claim, situated in the Cape Nome

Eecording District of Alaska, and more particu-

larly described in the location notice August 1st,

1900, and recorded in Vol. 51, on page 203 of the

records of the Cape Nome Recording District, and

further and more particularly described in a certain

other location notice filed for record January 12th,

1901, instrument record numbered 8442 and re-

corded in the records of the Cape Nome Recording

District, District of Alaska, on the day of

, 1901, in Vol. 86, page 125.

Together with all the metals, ores, gold and silver-

bearing rock and earth therein and all rights, priv-

ileges and franchises thereto incident, appendant

and appurtenant or therewith usually had and en-

joyed, and also all and singular the tenements, here-

and appurtenances thereto belonging or in anywise

appertaining, and the rents, issues and profits there-

of, and also all the estate, right, title and interest,

property, possession, claim and demand whatsoever,

as well in law as in equity of the said party of the

first part of, in or to the said premises hereby con-

veyed, and every part and parcel thereof with the ap-

purtenances.

To have and to hold all and singular the said prem-

ises, together with the appurtenances and privileges

thereto incident, unto the said party of the second

part, his heirs and assigns forever.
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In witness whereof the party of the first part has

hereunto set his hand and seal the dav and vear first

above written.

FRANK BOWERS. [Seal]

Signed, sealed and delivered in the presence of

:

F. H. ANDERSON.
C. S. HANNUM.

United States of America,

District of Alaska,—ss.

This certifies that on the day of August, A.

D. 1901, before me, the undersigned, a notary pub-

lic in and for the District of Alaska, personally ap-

peared the within named F. F. Bowers. knoAA^i to me

to be the same person described in and who executed

the within instrument, and acknowledged to me that

he executed the same freely and voluntarily.

In testimony whereof I have hereunto set my hand

and notarial seal the day and year first above writ-

ten in this certificate.

[Notarial Seal] C. S. HANNUM,
Notary Public in and for the District of Alaska.

[Endorsed] No. 1607. 37,145. :Mining Deed. F.

F. Bowers to C. H. Curry. Filed in the Office of the

Clerk of the Dist. Court of Alaska, Second Division,

at Nome, Sep. 27, 1906. Jno. H. Dunn, Clerk. Filed

for Record at Request of Clay Allen. Sep. 15, 1906,

at 45 Minutes past 10 o'clock, and Recorded in Book
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170, Page 14, Eecords Cape Xome Recording District,

Alaska. F. E Fuller, Recorder. By F. R. Cowden,

Deputy. 6 Folios. 3 ind. $3.65 paid. McB.

MIXING DEED.
This indenture, made the 20th day of September,

in the year of our Lord, one thousand nine hundred

and six (1906), between Charles Curry, an unmar-

ried man, E. B. Barthrop and Lela Florence Bar-

throp, his vdie, the parties of the first part, and Will-

iam H. Bush, the party of the second part, wit-

nesseth

:

That the said parties of the first part, for and in

consideration of the sum of ten and other considera-

tions dollars, coin of the United >States of America,

to them in hand paid by the said party of the second

part, the receipt whereof is hereby acknowledged,

have granted, bargained and sold, conveyed and con-

firmed, and by these presents do grant, bargain and

sell, convey and confirm unto the said party of the

second part, and to his heirs and assigns forever, all

that certain lot, jneee or parcel of land lying and

being in the District of Alaska, Ijounded and partic-

ularlv described as follows, to wit

:

The premises known as the Daisy Placer Mining

Claim, formerly located and known as the Big Clid.

said claims being identical in form (triangular) and

being one and the same mining claim, being and sit-

uate in the left limit first tier opposite to adjoining
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and parallel to Creek Claim No. One (1) Below Dis-

covery Claim, on Dry Creek in and Cape Nome Re-

cording District, District of Alaska, conforming to

location notice filed by P. F. Bowers, on Jan. 12th,

1901, under name of Daisy Placer Claim. It is the

intention and purpose of the grantors herein to grant

to said William H. Bush an undivided one-quarter

interest (14) in said claim there remaining in said

grantors an undivided one-half (I/2) interest and in

Henry Tomlinson an undivided one-quarter.

Together with all and singular the tenements, here-

ditaments and appurtenances thereunto belonging

or in anywise appertaining, and the reversion and

reversions, remainder and remainders, rents, issues

and profits thereof.

To have and to hold all and singular the said prem-

ises, together with the appurtenances unto the said

party of the second part, and to his heirs and assigns

forever an undivided one-fourth (14) interest.

In witness whereof the said parties of the first part

have hereunto set their hands and seals the day and

year first above written.

CHAS. CURRY. [Seal]

E. B. BARTHROP. [Seal]

LELA FLORENCE BARTHROP. [Seal]

Signed, sealed and delivered in the presence of

:

CLAY ALLEN.

CORDELIE NOBLE.
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United States of America,

District of Alaska,—ss.

On this 21st day of September, A. D. one thousand

nine hundred six, personally came before me a no-

tary public in and for said District, the within named

Charles Curry, E. B. Barthrop and L. F. Barthrop,

his wife, to me personally known to be the identical

persons described within and who executed the

within instrument, and acknowledged to me that they

executed the same freely for the uses and purposes

therein mentioned.

Witness my hand and seal this 21st day of Sep-

tember, 1906.

[Notarial Seal] C. L. M. NOBLE,
Notary Public in and for the District of Alaska.

[Endorsed] : No. 1607. Filed in the Office of the

Clerk of the Dist. Court of Alaska, Second Division,

at Nome. Sep. 28, 1906. Jno. H. Dunn, Clerk. McB.

No. 14,619.

This indenture, made this 2d day of April, 1902,

between C. H. Curry, party of the first part, and

Cabell Whitehead, party of the second part, Wit-

nesseth

:

That for and in consideration of the sum of three

hundred dollars ($300.00), lawful money of the

United States to him in hand paid, does by these

premises grant, bargain, sell and convey unto the
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said party of the second part, his heirs and assigns,

an undivided four-sixths interest of that certain

placer mining claim known as Daisy Bench Claim,

originally located by F. F. Bowers, as appears of

record on page 125, volume 86, of the records of Cape

Nome Recording District of the District of Alaska,

and being the same claim transferred by F. F. Bow-

ers to the party of the first part, the record of which

transfer appears in volume 88, at page 152, of the

records of the Cape Nome Recording District, and

now being worked by R. Harris under a lay describ-

ing the claim as the Daisy Bench Claim, adjoining

on the left limit No. One Below Discovery, on Dry

Creek, in the Cape Nome Recording District of the

District of Alaska.

Together with all and singular the tenements and

hereditaments thereunto belonging or otherwise ap-

pertaining, together with all that portion of the dump
now lying on said ground and taken therefrom be-

longing to the party of the first part, and which for

the purposes of this mortgage shall be considered as

part of the real estate.

This conveyance is intended as a mortgag to se-

cure the payment of three hundred dollars, with in-

terest thereon at the rate of twelve per cent per an-

niun until paid according to the conditions of one

certain promissory note of even date herewith for

the sum of three hundred dollars and interest, as
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aforesaid, executed by the said party of the first part,

payable to the party of the second part on or before

the 1st day of July, 1902 and if such pajanent be

made according to the tenor and effect thereof, then

these presents shall be void, but in case default be

made in the payment thereof, as in said note pro-

vided, then the said party of the first part, his exec-

utors, administrators and assigns, are hereby empow-

ered to sell said premises in the manner prescribed

by law, and out of the moneys arising from said sale

retain the said principal and interest, together with

the costs and charges of making said sale, and fifty

dollars for attorneys fees for his services, and the

overplus, if any there be, to be paid to the said party

of the first, his heirs or assigns.

In witness whereof the said party of the first part

has hereunto set his hand and seal the day and year

first above written '

CHAS. CURRY.

Signed, sealed and delivered in the presence of:

P. H. THATCHER,
THOS. R. WHITE.

United States of America,

District of Alaska,—ss.

This is to certify that on this 2d day of April, 1902,

personally appeared before me the undersigned, a

notary public witliin and for the District of Alaska,

C. H. Curry, who is personally known to me to be the
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person who executed the foregoing instrument, and

he acknowledged to me that the execution of the

same was his voluntary act and deed and for the uses

and purposes therein expressed.

Witness my hand and seal the day, and year last

above written.

[Notarial Seal] C. G. COWDEN,
Notary Public Within and for the District of Alaska.

Filed for Record at the Request of F. H. Thatcher

at 1:35 P. M., April 2, 1902. T. M. Reed, Recorder.

E. Whittard, Deputy. (Vol. 104, page 30.)

United States of America,

District of Alaska,

Precinct of Cape Nome,—ss.

I, F. E. Fuller, United States Commissioner and

ex-officio recorder in and for the Precinct of Cape

Nome, in the Second Judicial Division of the District

of Alaska, do hereby certify that the above and fore-

going is a true, full and complete copy of instrument

numbered 14619, the same being mortgage from C.

H. Curry to Cabell Whitehead, undivided 4/6 inter-

est in the Dais}^ Bench as the same appears of record

in volume 104, at page 30 thereof, of the records of

my office.

Witness my hand and seal of the said office tliis

26th day of September, 1906.

[Commissioner's Seal] F. E. FULLER,

Recorder.
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[Endorsed] : No. 1607. Cert. Copy Charles Curr}^

Mtg. Filed in the Office of the Clerk of the Dist.

Court of Alaska, Second Division, at Nome. Sep. 27,

1906. Jno. H. Dunn, Clerk. Clay Allen, $2.10.

McB.

$300.00/100. Nome, Alaska, April 2d, 1902.

July 1st, 1902, after date, without grace, I promise

to pay to the order of Cabell Whitehead three hun-

dred dollars in gold coin of the United States of

America of the present standard value, with interest

thereon, in like gold coin at the rate of 12 per cent

per annum from April 2d, 1902, until paid, for value

received. And in case suit or action is instituted

to collect this note, or any portion thereof, I promise

and agree to pay, in addition to the costs and dis-

bursements provided by statute, fifty dollars in like

gold coin, for attorney's fees in said suit or action.

Due Julv 1, 1902.

CHAS. CURRY.
No. 233.

[Endorsed]: June 19/02 on a/c 96. 90. June

19/02 pd. 96. 90.

United States District Court,

District of Alaska,

Second Division,—ss.

I, John H. Dunn, clerk of the United States Dis-

trict Court for the District of Alaska, Second Di-
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vision, do hereby certify that I have compared the

foregoing copy with the original note from Clias.

Curry to Cabell Whitehead in the sum of three hun-

dred dollars, dated April 2d, 1902, In re Wm. H.

Bush, plaintiff, vs. Pioneer Mining Co. et al., defend-

ants. No. 1607-Civil, now on file and of record in my
office at Nome in the District of Alaska, and the

same is a true and perfect transcript of said original

and of the whole thereof.

Witness my hand and the seal of said Court this

1st day of October, A. D. 1906.

[Seal of Said Court] JNO. H. DUNN,
Clerk.

[Endorsed] : In the United States District Court

for the District of Alaska, Second Division. Wil-

liam II. Bush, Plaintiff, vs. Pioneer Mining Co. et al.,

Defendant. Certified Copy Note of Chas. Curry to

Cabell Whitehead in the Sum of $300.00 Dated April

2d, 1902.

MINING CLAIM LEASE.

This indentvire made and entered into this 2d day

of February, 1902, by and between Charles Curry of

Nome, District of Alaska, party of the first part,

hereinafter called the lessor, and R. Harris of Nome,

District of Alaska, hereinafter called the lessee, wit-

nesseth:

That the said lessor, for and in consideration of

the royalties to be paid and the covenants to be per-
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formed by the said lessee, as hereinafter stated,

hereby leases, demises, and lets imto the said lessee

all that certain placer mining claim and ground situ-

ated in the Cape Nome Recording District, District

of Alaska, and known as the Daisy Ben(di Claim

adjoining on the left limit No. 1 Below Discovery

on Dry Creek located by F. Bowers on the 6th day of

August, A. D. 1900, recorded on the day

of , A. D., at page, volume , in the office

and records of the recorder of the Cape Nome Re-

cording District.

Together with all the rights and privileges of en-

tering upon and over the said property and to pros-

pect the same for gold and the precious minerals in

wdiatever deposits the same ma}" be found, and to

mine and extract the same.

To have and to hold unto the said lessee for the

period of five months from date hereof or until noon

of the 1st day of July, A. D. 1902, unless sooner ter-

minated by forfeiture or mutual agreement. In

consideration of such lease and privileges the said

lessee covenants and agrees to and with the said

lessor as follows

:

First. To enter upon the said mining claim and

premises on or before the 3d day of February, A. D.

1902, and to at once begin to prospect and exploit

the same for the purpose of discovering thereon

placer deposits of gold or other valuable minerals.



94 William H. Bush vs,

and to continue such work with due diligence as

long as the weather and circumstances in the com-

munity will permit.

Second. To work and mine the said premises as

steadily and continuously from the date of such

entry with at least 2 men employed thereon continu-

ously working at least 1 shift of 2 men during the

period of this lease.

Third. To work said mining claim and premises

hereby leased in the most practical manner known

to good mining in said district, and to such extent as

to develop said property and to produce therefrom

the greatest value in ores and minerals.

Fourth. To pay said lessor or his lesral repre-

sentatives or assigns twentk-five (25) per cent of the

gross output of said claim during the period of this

lease, and that the lessor may have due and sufficient

notice of all clean-ups and be present in person or by

his legal representatives at each and every clean-up.

Fifth. To deliver the said premises with the ap-

purtenances and all improvements except machin-

ery placed thereon to the said lessor in good condi-

tion and order at the expiration of this lease. The

right is reserved by the said lessor to enter upon and

over said property at all reasonable times for the

purpose of inspection, and for the purpose obtaining

access to or from any other property owned or

operated by the said lessor.
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This lease and the privileges hereby granted shall

not be assignable except with the consent of the said

lessor.

In witness whereof we have hereunto set our hand

and seal this 31st day of March, A. D. 1902.

CHARLES CURRY.

R. HARRIS.

Signed, sealed and delivered in the presence of:

E. W. FLEMING.

United States of America,

District of Alaska,—ss.

This certifies that on the 31st day of March, A. D.

1902, before me, the undersigned, a notary public in

and for the District of Alaska, duly commissioned,

sworn and qualified, personally appeared Charles

Curry and R. Harris, to me well known as the per-

sons whose names are subscribed to the foregoing in-

strument, and to me acknowledged that they each

executed the same freely and voluntarily and for the

uses and purposes therein set forth.

In witness whereof I have hereunto set my hand

and affixed mv official seal the dav and year in this

certificate first above written.

[Notarial Seal] CHARLES E. DICKEY,

Notary Public in and for the District of Alaska.
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United States of America,

District of Alaska,—ss.

For value received I hereby assign all my interest

in the within lay to Cabell Whitehead. This assign-

ment is made up as a collateral security for the pay-

ment of one certain promissory note this day exe-

cuted for the sum of three hundred dollars due and

payable July 1st, 1902, to Cabell Whitehead, and the

lessee in this lay is hereby authorized to pay over to

the said Cabell Whitehead all moneys coming to me

by virtue of the terms of said lay to an amount

sufficient to pay off and discharge said note and a

mortgage this day given to secure the same and after

the payment of said note and mortgage this assign-

ment shall be void.

Witness my hand and seal this 2d day of April,

1902.

CHAS. CURRY.

[Endorsed]: No. 1607. Mining Lease. Filed in

the Office of the Clerk of the Dist. Court of Alaska.

Second Division, at Nome, Sep. 27, 1906. Jno. H.

Dunn, Charles E. Dickey, Notary Public, 356 Front

Street, Nome, Alaska. McB.

MINING CLAIM LEASE.

This indenture made and entered into this

day of Jan. 5th, A. D. 1905, by and between Chas.

Curry of District of Alaska, party of the first part
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hereinafter called the lessor, and A. K. Enyear, Gus

Swanson, of District of Alaska, party of the second

part, hereinafter called the lessees, witnesseth:

That the said lessor, for and in consideration of

the royalties to be paid and the covenants to be per-

formed by the said lessees, as hereinafter stated,

hereby lease, demise and let unto the said lessees

that certain placer mining claim and ground situ-

ated in the Cape Nome Recording District, District

of Alaska, and known as Daisy Fraction located by

F. Bowers on the day of , A. D. 1900,

recorded on the da}^ of , A. D. 1900, at

page , volume , in the office and records of

the recorder of the Recording District.

Together with all the rights and privileges of en-

tering upon and over the said property, and to pros-

pect the same for gold and precious minerals in what-

ever deposits the same may be found and to mine

and extract the same.

To have and to hold unto the said lessees for the

period of three years from the date hereof, or until

noon of the first day of July, A. D. 1908, unless

sooner terminated by forfeiture or mutual agree-

ment. In consideration of such lease and privileges

the said lessee covenant and agree to and with the

said lessor as follows:

First. To enter upon the said premises on or

before the first day of February, A. D. 1905, and to
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at once begin to prospect and exploit the same for

the purpose of discovering thereon placer deposits

of gold or other valuable minerals, and to continue

such work with due diligence as long as the weather

and circumstances in the communitv will permit.

Second. To work and mine tlie said ])remises as

aforesaid steadil}^ and continuously from the date of

such entry, with at least men emjiloyed thereon

continuously working at least shifts of men dur-

ing the months of .

Third. To work said mining claim and premises

hereby leased in the most practical manner laiown to

good mining in said district, and to su^-h extent as

to develop said property and to produce therefrom

the greatest value in ores and minerals.

Fourth. To pay to said lessor or legal re])resenta-

tives or assigns (20) twenty per cent of the gross

output of said claim during , and that the

lessor may have due and sufficient notice of all clean-

ups and be present in person or by legal representa-

tives at each and every clean-up.

Fifth. To deliver the said premises, with tlie a]:>-

purtenances and all improvements, except m.achin-

ery placed thereon, to the said lessor, in good order

and condition at the expiration of this lease.

The right is reserved to the said lessor to enter

upon and over said property at all reasonable times

for the jDurpose of inspection and for the purpose of
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obtaining access to and from any other property

owned or operated by the said lessor.

This lease and the privileges hereby granted shall

not be assignable except with the consent of the said

lessor, determine upon the payment by the

said lessor to the said lessee per cent of the sale price

of said property.

In witness whereof, we have hereunto set our

hands and seals this day of , A. D.

190 .

. CHAS. CURRY.

A. R. ENYEAR.
GUS SWANSON.

Signed, sealed and delivered in the presence of

CAPTAIN R. L. CHILDS.

G. L. CHRISTENSEN.

No. 1607. Mining Claim Lease. Filed in the

Office of the Clerk of the Dist. Court of Alaska,

Second Division, at Nome. Sept. 27, 1906. Jno. H.

Dunn, Clerk. By , Deputy.

PLACER LOCATION CLAIM.

Notice is hereby given that I, the undersigned,

have this 22d day of February, 1899, located and

claimed 1320 feet running northwest, and 330 feet

either side from center line for mining purposes.

I intend to hold and work this claim according to

U. S. mining law; containing 20 acres.
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Located February 22, 1899, located on junction of

Dry Creek and Newton Gulch, Cape Nome, District

Alaska.

Claim No. 2 Bench Claim.

Signed GUSTAV F. SCHAEFER.

Witness: R. M. DEALY.

Filed for record 3 P. M., Feb. 27, '99.

[Seal] A. E. SOUTHWARD,
Depty.

(Vol. 7, page 86.)

CJrlted States of America,

Di strict of Alaska,

P/ ecinct of Cape Nome,—ss.

I, F. E. Fuller, United States Commissioner and

E ^-officio Recorder in and for the precinct of Cape

]S ome, in the Second Judicial Division of the District

0^! Alaska, do hereby certify that the above and fore-

go ung is a true, full and complete copy of instrument

uum-bered , the same being Notice of Location

of Claim No. 2 Bench Claim, as the same appears of

the records of my office.

In witness whereof, I have hereunto set m.v hand

?nd seal of the said office, this day of
,

'906.

F. E. FULLER,

Recorder.

By F. R. Cowden,

Deputy.
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[Endorsed]: No. 1607. Filed in the Office of the

Clerk of the Dist. Court of Alaska, Second Division,

Maska. Sep. 28, 1906. Jno. H. Dunn, Clerk. McB.

No. 8313.

Form 1—NOTICE OF LOCATION.

Notice is hereby given that the undersigned, hav-

ing complied with the requirements of chapter six of

title thirty-two of the Revised Statutes of the United

States, and the local customs, laws, and regulations,

has located linear feet on the lode (twenty

acres of placer mining ground), situated in Cape

Nome Mining District, Alaska, and described as

f( 'Hows

:

Beginning at the initial stake, Avhicli is the S. W.

coc. stake, and stake No. 1; thence running 660 ft.

in a N. W. direction to stake No. 2; thence running

1320 ft. in a N. E. direction to stake No. 3; thence

running 660 ft. in a S. E. direction to stake No. 4;

tbence running 1320 ft. to stake No. 1 and initial

stake.

This claim is situated on the north bank of Dry

Creek, and adjoining claim No. 1 Below Discovery,

and shall be known as Bear Cub Bench Claim.

Located January 5, 1901.

ELMER REED,

Locator.

Attest: J. B. McKEAN.
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Filed for Record 3 P. M., Jan. 8th, 1901.

R. N. STEVENS,

Recorder.

Geo. W. Comeford,

Deputy.

(Vol. 86, page 95.)

United States of America,

District of Alaska,

Precinct of Cape Nome,—ss.

I, P. E. Fuller, United States Commissioner and

Ex-officio Recorder in and for the Precinct of Cape

Nome in the Second Judicial Division of Alaska, do

hereby certify that the above and foregoing is a true,

full and complete copy of Instriunent Numbered

8313, the same being notice of location of the Bear

Cub Bench Claim as the same appears of record in

volume 86, at page 95 thereof, of the records of my

of&ee.

In witness whereof, I have hereunto set my hand

and the «eal of the said office, this 19th day of July,

1906.

[Seal] F. E. FULLER,
Recorder.

By P. R. Cowden,

Deputy.

[Endorsed] : No. 1607, Filed in the Office of the

Clerk of the Dist. Court of Alaska, Second Division.
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at Nome. Sep. 27, 1906. Jno. H. Dunn, Clerk.

McB.

LOCATION NOTICE.

Know all men by these presents, that I, the imder-

signed, hereby claim for placer mining purposes, to

wit

:

Situated and located at the junction of Newton

Gulch and Dry Creek, Cape Nome Mining District,

Alaska, from initial center stake east 330 feet to N.

East corner; thence northerly 1320 feet to N. West

corner; thence westerly 660 feet to S. West corner;

thence southerly 1320 feet to S. East corner ; thence

easterly 330 feet to my initial stake where this notice

is posted.

This claim to be known as Bench Claim No. 1 Dry

Creek February 18th, 1899.

(Signed) E. M. DEALY.

Witness : GUSTAV P. SCHAEPEE.

Piled for record 3 P. M., Peb. 27, '99.

A. E. SOUTHWAED,
Deputy.

(Vol. 7, page 85.)

United States of America,

District of Alaska,

Precinct of Cape Nome,—ss.

I, P. E. Puller, United States Commisioner and

Ex-officio Becorder in and for the District of Cape
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Nome, in the Second Judicial Division of the Dis-

trict of Alaska, do hereby certify that the above and

foregoing is a true, full and complete copy of Instru-

ment Numbered , the same being notice of lo-

cation of Bench Claim No. 1 Dry Creek, as the same

appears of record in voume 7, at page 85 thereof, of

the records of office.

In witness whereof, I have hereunto set my hand

and the seal of the said office, this 19th day of July,

1906.

[Seal] F. E. FULLER,

Recorder.

By F. R. Cowden,

Deputy.

[Endorsed] : No. 1607. Filed in the Office of the

Clerk of the Dist. Court of Alaska, Second Division,

at Nome. Sep. 28, 1906. Jno. H. Dunn, Clerk.

No. 8442.

LOCATION NOTICE—PLACER CLAIM.

Notice is hereby given, that I, F. F. Bowers, the

undersigned, a citizen of the United States, having

complied with all the laws of the United States rela-

tive to the location of mineral lands in the District

of Alaska, and with the local rules, customs and regu-

lations, have located 5 acres of placer mining ground

on Dry Creek, Creek, a tributary of Snake River, in

the Cape Nome Mining District, Nome Recording
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District, District of Alaska, and particularly de-

scribed as follows, to wit:

Commencing at Discovery, where there is a stake

on which a copy of this notice is posted in a can, and

which is situated about 25 yds. N. W. of the mouth

of Newton Gulch and about 330 ft. from channel of

Dry Cr. on left limit ; thence in a N. W. direction 568

feet to the N. W. corner, where there is a stake

marked No. 2 Daisy; thence is a S. W. direction 920

feet to the S. W. corner, where there is a stake

marked No. 3 Daisy; thence in an easterly direction

1320 feet to the east corner where there is a stake

marked No. 1, which is the Discovery or initial stake,

and where the location notice is posted as aforesaid

;

the claim being a fraction in a triangular shape

paralleling No. 1 Below Dry Cr. This claim shall be

known as the Daisy Placer Claim.

Discovered and located on the 12th day of Jan.

1901.

F. F. BOWERS,
Locator.

Witnesses: CHAS. CUNY.

Filed for record 2 :36 P. M. Jan. 12th, 1901.

R. N. STEVENS,

Recorder.

Geo. W. Comeford,

Deputy.

(Vol. 86, page 125.)
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United States of Ameriea,

District of Alaska,

Precinct of Cape Nome,—ss.

I, P. E. Fuller, United States Commissioner and

Ex-officio Recorder in and for the Precinct of Cape

Nome, in the Second Judicial Division of the Dis-

trict of Alaska, do hereby certify that the above and

foregoing is a true, full and complete copy of In-

strument Numbered 8442, the same being notice of

location of the Daisy Placer Mining CJaim as the

same appears of record in volume 86, at page 125

thereof, of the records of my office.

In witness whereof, I have hereunto set my hand

and the seal of the said office, this 19th day of July,

1906.

[Seal] F. E. FULLER,

Recorder.

By F. R. Cowden,

Deputy.

[Endorsed] : No. 1607. Filed in the Office of the

Clerk of the Dist. Court of Alaska, Second Division

at Nome. Sept. 27, 1906. Jno. H. Dunn, Clerk.

McB.

BENCH CLAIM LOCATION.

I, being a citizen of the United States, hereby

claim and stake for placer mining purposes 1320 ft.
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N. W. from this stake No. 1, to stake No. 4, and 660

ft. N. E. from stake 1, 2, 3, 4.

This claim shall be known as the ^'Bear Cub"

claim, which is distinctly stake 1, 2, 3, 4, set S. E.

from claim No. 1 Below on Dry Creek, Cape Nome

Mining District, Alaska.

June 11, 1899.

Locator: AKREL OLSEN.

Witness: H. GARDENER.

Filed for record June 16, 1899, 4 :45 P. M.

[Seal] A. E. SOUTHWARD,
Deputy.

(Vol. 12, page 28.)

United States of America,

District of Alaska,

Precinct of Cape Nome,—ss.

I, F. E. Fuller, United States Commissioner and

Ex-officio Recorder in and for the Precinct of Cap^

Nome in the Second Judicial Division of the District

of Alaska, do hereby certify that the above and fore-

going is a true, full and complete copy of Instrument

Numbered , the same being notice of location of

the Bear Cub Mining Claim as the same appears of

record in volume 12, at page 28 thereof, of the Rec-

ords of my office.



108 William II. Bush vs.

In witness -whereof, I have hereunto set mv hand

and the seal of the said office, this 19th dav of Julv,

1906.

[Seal] F. E. FULLER,

Recorder.

By F. R. Cowden,

Deputy.

[Endorsed] : No. 1606. Filed in the Office of the

Clerk of the Dist. Court of Alaska, Second Division

at Nome. Sep. 27, 1906. Jno. H. Dunn, Clerk.

McB.
No. 1679.

LOCATION NOTICE.

Aug. 1st, 1900.

Location notice of placer mining claim between

Nuton Gulch and Dry Creek, known as the Big Clid

Fraction Claim.

Running a thousand feet in a northerly direction,

three hundred and twenty feet in southerly direction,

three hundred and thirty feet in an easterly direc-

tion, three hundred and thirty feet in a westerly di-

rection.

Locator: F. F. BOWERS.
W. GRAVES.
H. B. CARDIN.

Filed for record 9 :35 A. M. Aug. 27th, 1900.

[Seal] R. N. STEVENS,
Recorder.

Frank W. Swanton,

Deputy.

(Vol. 51, page 302.)



Pioneer Mining Company et al, 109

United States of America,

District of Alaska,

Precinct of Cape Nome,—ss.

I, F. E. Puller, United States Commissioner and

Ex-officio Becorder in and for the Precinct of Cape

Nome, in the Second Judicial Division of the District

of Alaska, do hereby certify that the above and fore-

going is a true, full and complete copy of Instrument

Number 1679, the same being notice of location of

the Big Clid Fraction as the same appears of record

in volume 51, at page 302 thereof, of the records of

my office.

In witness whereof, I have hereunto set my hand

and the seal of the said office, this 19th day of July,

1906.

[Seal] F. E. FULLEB,

Becorder.

By F. B. Cowden,

. Deputy.

[Endorsed] : No. 1607. Filed in the Office of the

Clerk of the Dist. Court of Alaska, Second Division

at Nome. Sep. 27, 1906. Jno. H. Dunn, Clerk.
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In the District Court for the District of Alaska, Sec-

ond Division.

No. .

WILLIAM H. BUSH,

Plaintiff,

vs.

PIONEER MINING COMPANY (a Corporation),

THE NOME EXPLORATION COMPANY
(a Corporation), BEAR CUB MINING
AND TRADING COMPANY (a Corpora-

tion), O. W. CARLSON, R. D. ADAMS,

AXEL JOHNSON, CHARLES CURRY,

HENRY TOMLINSON; also JOHN DOE
and RICHARD ROE, True Names Un-

known,

Defendants.

Complaint.

ACTION AT LAW—IN EJECTMENT.

The above-named William H. Bush, complains of

the defendants, the above-named Pioneer Alining

Company, a corporation, the Nome Exploration

Company, a corporation. Bear Cub Mining and

Trading Company, a corporation, O. W. Carlson, R.

D. Adams, Axel Johnson, Charles Curry, Henry

Tomlinson, also John Doe and Richard Roe, whose

true names are unknown, and for this cause of action
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against the said defendants, and each of them, al-

leges :

I.

That the said defendants, the Pioneer Mining

Company, the Nome Exploration Company and the

Bear Cub Mining and Trading Company, are and

each of them corporations authorized to do and

transact business in the District of Alaska.

II.

That the said John Doe and Richard Eoe are fic-

titious names set forth herein to be applied to per-

sons in unlawful possession of said claim, whose

true names are unknown to the plaintiff at this time.

III.

That the above-named plaintiff is now and has

been at all times since the day of , A.

D., one thousand nine hundred and five, the owner in

fee simple of an undivided one-fourth (14) interest

and entitled to the possession of certain real prop-

erty lying and situate in the District of Alaska, Sec-

ond Division, the said property being more particu-

larly described as follows, to wit

:

The premises known as the Daisy Placer Mining

Claim, formerly located and known as the Big Clid,

the said claims being identical in form and location,

being and situate on the left limit, first tier, oppo-

site to, adjoining and parallel to Creek Claim No. 1

Below Discovery on Dry Creek, in the Cape Nome
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Recording District, District of Alaska, which said

claim is more particularly described as follows

:

Com^mencing at the initial stake which is marked

No. 1 and situate at the southeast corner of Creek

Claim No. 1 Below Discovery on said Dry Creek;

the boundary of said claim running from said stake

in a northerly direction, slightly westward, 568 feet

to the northwest of said mining claim where there is

a stake marked, ^^ No. 2. Daisy"; thence in a somewhat

southwesterly direction 920 feet to the western or

southwestern corner of said claim, where there is a

stake marked ^^No. 3 Daisy," which said corner is the

same and identical with the northeast corner of said

Creek Claim No. 1 Below Discovery on Dry Creek,

and also the same being the southeast corner of Dis-

covery claim on Dry Creek ; from this stake thence in

an easterly or southeasterly direction 1320 feet to the

initial stake of said placer mining claim and place of

beginning, the boundary last defined being through-

out its full extent of 1320 feet identical with and com-

mon with the boundary line of said Creek Claim No.

1 Below Discoverv on Drv Creek : said tract contains

five (5) acres, more or less, of placer mining ground;

the said Daisy or Big Clid Fraction being triangular

in shape and bounded in a general way by No. 1 Be-

low Discovery on Dry Creek on the southwest of said

Daisy or Big Clid claim, with the Bench claim No. 1

Below Discovery lying to the east and with the
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Franklin Bench claim lying to the north of the said

Daisy or Big Clid Fraction.

IV.

That heretofore, to wit, on the first day of Au-

gust, A. D., one thousand nine hundred, one F. F.

Bowers located upon the above-described fractional

subdivision of land and on said day under the name

and designation of ^'Big Clid Fraction Claim'' filed

his notice of location in the office of the Recorder of

the Cape Nome Recording District, District of Al-

aska; but afterwards, to wit, the said F. F. Bowsers

being still in undisputed possession of said fractional

subdivision of land, filed his amended location upon

the same under the name of the ^' Daisy Placer Min-

ing Claim," and on the 12th day of January, A. D.

1901, filed in the office of the Recorder of the Cape

Nome Recording District, District of Alaska, his no-

tice of location, which said notice conformed to the

limits of the land hereinbefore described.

V.

That on or about said first day of August, one thou-

sand nine hundred, the said F. F. Bowers being then

a citizen of the United States and entitled, under the

laws of the United States to locate a mining claim

upon unoccupied public lands of the United States,

made his discovery of gold upon said premises and

since said day, together with his successors and as-

signs including this plaintiff, has taken from said
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claim gold of the value of approximately the sum of

one thousand dollars.

VI.

That immediately thereafter the said locators com-

menced to work upon and develop the claim so by

them discovered, and from then until the present time

the said locators and their grantees, including the

plaintiff, haxe each year done and performed more

than one hundred dollars' ($100) worth of labor in

the development of said location and mine, and have

done and performed all the acts and things required

by the laws of the United States and the local laws

governing the possessory rights in said mining dis-

trict necessary to the maintaining and preserving of

their right to said premises as a mining location and

claim.

VII.

That by certain mesne conveyances, duly executed

and recorded in the office of the Recorder of the Cape

Nome Recording District, District of Alaska, your

petitioner on or about the day of , A. D.

one thousand nine hundred and five, succeeded to and

became the owner in fee simple of an undivided one-

fourth (1/4) interest in the said Daisy Placer Mining

Claim, or Big Clid Fraction, and since said date has

been entitled to the possession and been actually in

possession of all the surface and all minerals lying

below the surface of the land hereinbefore described
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down until or about the month of June in the year

one thousand nine hundred and six.

VIII.

That at or about the month of June, A. D. 1906, the

defendants herein named, and each of them, forcibly

and against the wish and desire of this plaintiff took

possession of the same to this plaintiff.

IX.

That the said defendants, and each of them, are

now committing trespass upon the land of the plain-

tiff as hereinbefore described, and are withholding

possession of the same from this plaintiff to his great

hurt and damage; that said defendants and each of

them, have extracted, and are now extracting, from

the lands of the plaintiff gold and other mineral to

the hurt and damage of this plaintiff in the sum of

two hundred thousand dollars ($200,000).

Wherefore, the plaintiff prays that he have and

recover possession of the premises hereinbefore de-

scribed, and that he be adjudged the owner in fee

simple of an undivided one-quarter (1/4) interest in

and to the same, and that he have and recover from

the defendants, as damage, the sum of two hundred

thousand dollars, and for such other and further re-

lief as may seem meet in the premises.

CLAY ALLEN,

Attorney for Plaint.
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United States of America,

District of Alaska,

Second Division,—ss.

William H. Bush, liaAdng been duly sworn, upon liis

oath deposes and says : That I am the plaintiff named

in the foregoing complaint; that I have read the

same and know the contents thereof ; that the same is

true as I verily believe.

WILLIAM H. BUSH.
Subscribed and sworn to before me this 21st dav of

September, 1906.

[Notarial Seal] C. L. M. NOBLE,

Notary Public, District of Alaska.

[Endorsed] : No. 1606. In the District Court, Dis-

trict of Alaska, Second Division. William H. Bush,

Plaintiff, vs. Pioneer Mining Company, a Corpora-

tion, et al.. Defendants. Complaint. Action at Law.

Filed in the Office of the Clerk of the Dist. Court of

Alaska, Second Division, at Nome. Sep. 24, 1906.

Jno. H. Dunn, Clerk. Clay Allen, Attorney for

Plaintiff.

Plaintiff ^s Affidavits.

By oral stipulation heretofore made between Clay

Allen, attorney for the plaintiff, aud A. J. Daly, attor-

ney for the defendants, Ashley and K. D. Adams, and

upon order of the Court entered herein, the original

affidavits filed in an action heretofore pending in
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which Chas. H. Curry et al. are the plaintiffs and

the Pioneer Mining Company et al. are the defend-

ants, the said suit being Number 1550, in the District

Court, for the District of Alaska, Second Division,

were then read for and on behalf of the plaintiff here-

in, the said affidavits, together with other and original

affidavits read and offered in evidence for and on

behalf of the plaintiff, being in words and figures

following, to wit:

CHAS H. CURRY et al..

Plaintiffs,

vs.

PIONEER MINING CO. et al..

Defendants.

Affidavit of Chas. H. Curry.

United States of America,

District of Alaska,—ss.

Chas. H. Curry, being first duly sworn, upon his

oath deposes and says

:

That he is one of the plaintiffs in the above-entitled

action ; that he is well acquainted with a certain placer

mining claim known as the Daisy Placer Mining

Claim, and formerly known as the Big Clid placer

mining claim, and with the ground embraced within

the confines of the boundaries of said claim, as said

claim was located, staked and recorded as the Big
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Clid in August, 1900, and as the Daisy in January,

1901 ; that affiant first knew said ground in August,

1900, when he made an examination of the stakes of

said claim ; that said claim was then distinctly marked

upon the ground in such a manner that its boundaries

feet northwesterly from the ssoutheast corner of

could be readily traced ; that there were four stakes

upon said claim, to wit, an initial stake set about 320

feet northwesterly from the southeast corner of

Creek Claim No. 1 Below Discovery, and on the side

line of said creek claim; the location notice of the

Big Clid was on said stake in a can, copy of which

notice is attached hereto marked '' Exhibit A" and

made a part hereof ; there was a stake set easterly of

said initial stake a distance of 330 feet at the

head of a little draw; there was a stake set at the

southeast corner and at the northeast corner of said

Creek claim No. 1 Below Discovery, which stakes

were the upper and lower end stakes of said Big Clid

claim, said corner being conunon to said Creek Claim

No. 1 aforesaid ; said Big Clid claim was in a shape

triangle, and was situated parallel to and adjoining

said claim No. 1 Below Discovery, running to a point

at the upper and lower end, the longer leg of the tri-

angle being up stream ; I prospected said ground in

August of that year and discovered gold, and was

interested with the locator F. F. Bowers in trying to

make a sale of said claim; I was on the claim at least
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six times during the fall of that year and the said

stakes were always in position as above described;

that on the 12th day of January, 1901, I was on

the claim and witnessed the staking of said claim as

the Daisy Placer Mining Claim ; the Big Clid stakes

were then in position; F. F. Bowers and myself

placed the Daisy stakes alongside the Big Clid stakes

excepting that we did not place any stake at the Big

Clid initial stake on the side line ; we placed the in-

itial stake of the Daisy at the lower end of the claim

alongside the stake of claim No. 1 Below Discovery,

and posted the location notice thereon in a can, copy

of which said notice is hereto attached, marked Ex-

hibit ^^B" and by reference, made a part hereof; that

said ground as staked as the Big Clid and as the Daisy

is on the left limit, first tier, adjoining and parallel

to Creek claim No. 1 Below Discovery on Dry Creek

;

said claim was then staked as the Daisy in such aman-

ner its boundaries could be readily traced on the

ground.

The Big Clid stakes were marked as follows : One

marked Initial Stake; the upper stake was marked

N. W. Cor. No. 2; the lower stake was marked S. E.

Cor. No. 3; the stake set across the claim 330 feet

northwesterly from Initial Stake was marked No. 4

;

each of said stakes were also marked ^'Big Clid.''

The Daisy stakes were marked as follows : Initial

Stake was marked No. 1 Daisy ; the stake set beside
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No. 4 stake Big Clid was marked No. 2 Daisy; the

upper end was marked No. 3 Daisy.

The said Big Clid stakes and the said Daisy stakes

of the year 1905, that said location certificates hereto

remained in said position continuously until the fall

attached as Exhibits '^A" and ''B" were made out,

signed by the locator and duly filed for record in the

office of the Recorder of said Cape Nome Mining

District, Alaska, being the district in which said claim

is situated; that affiant during each and eyery year,

to wit, 1900, 1901, 1902, 1903, 1904 and 190o, mined

and prospected said claim and performed the annual

assessment work thereon either personally or by his

laymen, and was personally on said Clid claim many

times, each of said years and during all of said years

never had his title to said claim questioned, nor the

title of his grantor, F. F. Bowers, the original locator,

questioned but that affiant was in open, notorious

peaceable possesion of said claim during each and all

of said years ; that in the spring of 1902, affiant bor-

rowed $300 from the Alaska Banking and Safe De-

posit Company, of Nome, Alaska, and executed a note

secured by a mortgage on said claim, after the agents

of said bank had examined said claim upon the

ground as well as the title thereto of record.

That affiant left Nome in the fall of 1905, and did

not return to Nome until the 9th day of June, 1906,

and shortly after his return learned that defendants
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had taken possession of said ground and were min-

ing the same; that affiant went upon the ground as

soon as he learned that defendants were in possession,

but found none of the defendants personally present,

but learned from the workmen that defendants claim-

ed said ground; that affiant thereupon notified de-

fendants O. W. Carlson and R. D. Adams the persons

who had charge of said work, that defendants were

trespassers and that said ground was owned by plain-

tiff ; that defendants commenced working and mining

said ground sometime during the month of June,

1906, and are still mining and extracting gold from

said mining claim, and wholly disregard the title of

plaintiffs to said claim, notwithstanding said notice,

but during said month of June, 1906, unlawfully took

possession of said claim,and now unlawfully hold pos-

session thereof ; that defendants have sunk three shafts

to a depth unknown to affiant, and now are extracting

gold from said mining claim, and have a crew of men
at work thereon ; that defendant Adams in the pres-

ence of defendant Carlson assaulted affiant when

affiant notified said two defendants of the ownership

of plaintiffs, and that affiant verily believes that

plaintiffs, nor their agents, attorney or surveyor, will

be permitted on said ground to make a survey of said

premises and a memorandum of the markings on said

ground and vicinity, without the order of this Court

upon the order to show cause, as affiant is informed

by his attorney.
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Affiant further says that at the time of making said

locations as set forth in Exhibit ^^A" herein said

ground \Yas open, unoccupied mineral land of the

United States subject to location and appropriation

as a mining claim. That said defendants unless re-

strained by an order of this Court will extract the gold

from said claim and convert the same to their own

use, to the great and irreparable damage of plaintiffs.

CHAS. H. CUERY.

Subscribed and sworn to before me this 21st dav of

July, 1906.

[Notarial Seal] GEO. D. SCHOFIELD,

Notary Public for Alaska.

EXHIBIT "A."

No. 1679.

LOCATION NOTICE.

August 1st, 1906. Location Notice of placer mining

claim between Nuton Gulch and Dry Creek, known

as the Big Clid Traction Claim. Running a thousand

feet in a northerly direction, three hundred and twen-

ty feet in a southerly direction, three hundred and

thirty feet in an easterly direction, and three hundred

and thirty feet in a westerly direction.

Locator: P. P. BOWERS.
W. GRAVES.
H. B. CARDIN.
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Filed for record 9 :35 A. M. Aug. 27th, 1900.

R. N. STEVENS,

Recorder.

Frank W. Swanson,

Deputy.

(Vol. 51, page 302.)

EXHIBIT B."

No. 1442.

LOCATION NOTICE—PLACER CLAIM.

Notice is hereby given that I, P. F. Bowers, the

undersigned, a citizen of the United States, having

complied with all the laws of the United States rela-

tive to the location of mineral lands in the District of

Alaska, and with the local rules, customs and regula-

tions, have located 5 acres of placer mining ground on

Dry Creek, a tributary of Snake River, in the Cape

Nome Mining District, Nome Recording District,

District of Alaska, and particularly described as fol-

lows, to wit

:

Connnencing at Discovery where there is a stake on

which a copy of this notice is posted in a can, and

which is situated about 25 yds. N. W. of the mouth of

Newton Gulch, and about 330 feet from channel of

Dry Creek on left limit ; thence in a N. W. direction

568 feet to the N. W. corner where there is a stake

marked No. 2 Daisy; thence in a S. W. direction 920

feet to the S. W. corner where there is a stake marked
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No. 3 Daisy ; thence in an easterly direction 1320 feet

to the east corner where there is a stake marked No. 1

which is the discovery or initial stake, and where

the location notice is posted as aforesaid; the claim

being a fraction in a triangular shape paralleling No.

1 Below Dr}^ Cr. This claim shall be known as the

Daisy Placer Claim. Discovered and located on the

12th day of Jan. 1901.

F. F. BOWERS,
Locator.

Witnesses: CHAS. CUNY.

Filed for record 2 :36 P. M. Jan 12th, 1901.

R. N. STEVENS,

Recorder.

Geo. W. Comerford,

Deputy.

(Vol. 86, page 125.)

United States of America,

District of Alaska,—ss.

T. W. Nelson, being first duly sworn, dejDOses and

says : That he is a miner by occupation and has been

mining in Alaska since the year 1899; that he is

acquainted with plaintiff Chas. H. Curry herein and

has been acquainted with the ground now known as

the Daisy Placer Mining Claim situate on left limit,

first tier adjoining and parallel to Creek Claim No.

1 Below Discovery on Dry Creek, in Cape Nome Min-

ing District, since the fall of the year 1901; that
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affiant's attention was first drawn to said claimby said

Chas. H. Curry in the month of September, 1901,

when the said Curry took affiant out to said ground

and showed affiant over the same ; that affiant at that

time looked over said ground intending to take a lease

of the same from said Chas. H. Curry ; that said Cur-

ry pointed out the stakes to said ground, which were

then in position, and stated that it was a fraction;

that affiant saw the stakes on said ground at that

time, and that from said stakes affiant savs that the
7 •/

boundaries on said claim were distinctly marked on

boundaries on said claim were distinctly marked up-

on the ground so that such boimdaries could be read-

ily traced ; that said claim was in the shape of a tri-

angle and lie parallel to said creek claim. No. 1 on

the northerly and easterly side thereof, or rather

the northeasterlv side thereof; affiant distinctlv re-

m^embcrs three stakes on said claim, one at the upper

end, one at the lower end on the left limit corners

common to said creek claim No. 1 Below Discovery,

which were also the upper and the lower ends of the

Daisy claim, and one stake was set out to the north-

eastAvard from the left limit side line of said creek

claim No. 1 about four hundred feet, which was the

northwesterly corner of the triangle of said Daisy

claim; that affiant looked over said ground at that

time, but decided not to take a lay ; that in the spring

of 1902, affiant worked on the Doyle Fraction situate
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between claims No. 2 and 3 on Newton No. 2 about %
of a mile from the Daisy claim, and often crossed

over the Daisy in going from Nome to the Doyle Frac-

tion ; that said stakes were there in the spring of 1902

;

that affiant saw said Curry there during the spring

;

that affiant also saw said ground in June, 1903, and

in passing noticed that the stakes were there upon

the ground, but paid no more than passing attention

to said stakes; at that time; that during the time

affiant knew said ground in said years the said Curry

always claimed an interest in said ground and to the

knowledge of affiant exercised acts of ownership over

the same ; that affiant during said years never heard

of any other ownership being exercised over said

ground than that of said Curry and his associates;

that during each of said years affiant knows that

there was work done on said ground, and that the

boundaries on said claim were distinctly marked so

that any person could readily trace the same; that

affiant has no interest whatever in said claim, or the

result of this suit.

T. W. NELSON.

Subscribed and sworn to before me this 21st day of

July, 1906.

[Notarial Seal] GEO. D. SCHOFIELD,

Notary Public for Alaska.
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[Endorsed] : No. 1550. In Dist. Court for Alaska,

2d Div. Chas. H. Curry et al. vs. Pioneer Mining

Co. et al. Affidavits. Filed in the Office of the Clerk

of the Dist. Court of Alaska, Second Division at

Nome. Jul. 24, 1906. Jno. H. Dunn, Clerk. (Z.)

Geo. D. Schofield, Atty. for Pltffs.

In the District Court for the District of Alaska,

Second Division,

WILLIAM H. BUSH,

Plaintiff,

vs.

PIONEER MINING COMPANY (a Corporation),

the NOME EXPLORATION COMPANY (a

Corporation), BEAR MINING & TRADING
COMPANY (a Corporation), 0. W. CARL-

SON, R. D. ADAMS, AXEL JOHNSON,

CHARLES CURRY, HENRY TOMLINSON;
also JOHN DOE and RICHARD ROE, True

Names Unknown,

Affidavits of R. D. Adams and A. N. Ashley.

United States of America,

District of Alaska,—ss.

R. D. Adams and A. N. Ashley, being first duly

sworn, upon their oath depose and say:

We are two of the defendants in the above-entitled

action.
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We deny each and every allegation of plaintiff's

complaint and the whole thereof except as the

same is herein admitted in this affidavit or the other

affidavits of affiant and 0. W. Carlson offered in evi-

dence by affiants.

Affiants further sa}" that said plaintiff does not

even have the title to an undivided one-quarter (i/j.)

interest in the alleged Daisy location from the al-

leged locator thereof, F. F. Bowers, but affiants say

that they have caused a careful examination to be

made of the records of the Cape Nome Recording

District and that the following abstract marked

Exhibit ^^A," and certified to by the United States

Commissioner of Cape Nome Precinct, District of

Alaska, represents all of the instruments of record

affecting the alleged location of F. F. Bowers and

the title from said alleged location of said F. F. Bow-

ers. That by said abstract it appears that there is

no title in the plaintiff in the alleged location of the

said F. F. Bowers, but it affirmatively shows by said

record that if the grantor of said plaintiff C. S.

Hannum had any title in and to the alleged location

of the Daisy claim alleged to have been made by said

F. F. Bowers, the same had become forfeited by rea-

son of the publication of the notice of forfeiture

liereinafter set forth, b}^ said Charles H. Curry, be-

fore any conveyance of an^^ interest in the alleged

Daisy location of C. S. Hannum to plaintiff; that the
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said Charles H. Curry and Henry Tomlinson have

brought an action of ejectment against affiants and

these other defendants for the possession of that por-

tion of the Bear Cub mining claim, claimed by the

said Charles H. Curry as the Daisy location, and that

said premises are the same premises of which plain-

ciff herein claims a one-fourth interest. That said

Charles H. Curry in his deposition legally taken be-

fore D. B. Chase, a notary public in and for the Dis-

trict of Alaska, in the case of Charles H. Curry and

Henry Tomlinson against the Pioneer Mining Com-

pany, a corporation, and other defendants, of whom

affiants are two thereof, has declared on oath

that he and Henry Tomlinson are the sole owners of

the Daisy claim and that whatever interest C. S.

Hannum, the immediate grantor of plaintiff herein,

had in said premises, have become forfeited by rea-

son of said Charles H. Curry having published notice

of forfeiture for failure to contribute to the assess-

ment work upon said premises in the .year 1903.

That said forfeiture proceedings are evidenced by

the affidavit of publication of the publisher of said

notice, J. F. A. Strong, and the affidavit of said

Charles H. Curry recorded in the Cape Nome Re-

cording District, a copy of which is hereto annexed

and marked Exhibit ^^B."

That the only deed of conveyance on record in the

Cape Nome Recording District from said F. F.
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Bowers, the alleged locator of the alleged Daisy loca-

tion to said plaintiff is annexed hereto and marked

Exhibit ^^C."

That the only deed of record in the Cape Nome Re-

cording District of any portion of, the said alleged

Daisy location to said plaintiff is evidenced by cer-

tified copy thereof attached to this affidavit and

marked Exhibit ^^E."

Affiants further say that by the said records said

plaintiff herein has no right or title in the alleged

Dais.y location and that his immediate lessor, C. S.

Hannum, never had any interest in the alleged Daisy

location, the same being forfeited by reason of the

forfeiture proceedings instituted by the said Charles

H. Curry as aforesaid, before plaintiff acquired any

interest from said C. S. Hannum in the alleged Daisy

location.

That all exhibits hereinbefore referred to are at-

tached hereto and made a part of this afiftdavit.

That Charles H. Curry and Henry Tomlinson have

heretofore begun an ar^tion for the recover}^ of the

whole of the alleged Daisy location as described in

plaintiff's complaint against affiants and other de-

fendants, and the same is now pending, and have

moved in said action begun by them, for a restraining

order which, upon showing made by said Charles H.

Curry and affiants and other defendants, and the

Court being fully advised, was denied.
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Affiants further deny that they are shipping out

any gold-dust or money from the Bear Cub Mining

Claim, but say that they are retaining in the District

of Alaska, all gold-dust extracted by them from said

claim, and all profits arising from the working of

said Bear Cub claim.

Affiants further say that they are the lessees of

said Bear Cub claim by reason of leases from the

Nome Exploration Company to Otto W. Carlson, who

is associated with them in the working of said Bear

Cub claim, and leases from the Bear Mining and

Trading Company made upon June 1st, 1905, and

October 21st, 1905, respectively. That by reason

mesne conve,yances from Axel Olsen, the original

locator of the Bear Cub Mining Claim, they have

also invested in them, in case that the legal title to

the Bear Mining and Trading Company and the

Nome Exploration Company should fail by reason of

any defect in the conve^^ancing of the same, an undi-

vided nine-tenths (9/10) interest in and to said Bear

Cub Mining Claim, a copy of which said deed is

attached hereto and marked Exhibit ^^F." That by

reason of the location of the Bear Cub Mining Claim

when the same was open and unappropriated public

mineral land of the United States, by Axel Olsen,

upon June 11th, 1899, and the fulfillment by said

Axel Olsen and his successors and assigns of all the

local rules and regulations and the mining laws of
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the United States, and b.y the leases and deed afore-

said, affiants are entitled to the possession of said

Bear Cub claim, which included all the premises

claimed by the plaintiff in his complaint.

Affiants deny that they did not enter into the pos-

session of the Bear Cub claim until the month of

June, 1906, after a p^ystreak had been developed in

the vicinity of the said Bear Cub claim as alleged in

plaintiff's affidavits; but affiants say the truth to be

that they and their associate, Otto W. Carlson, did

considerable work upon the Bear Cub claim during

the winter of 1905-06, and began active prospecting

and developing work in the early part of ilay, 1906,

at a time when it was not known that any paystreak

extended through the Bear Cub claim or that any

deep pay would be found thereon, and that it was

only after the expenditure of from six to eight

thousand dollars that any paydirt was discovered

by them.

Affiants further say that their associate Otto W.

Carlson is the legal owner of four tenths (4/10) of

the capital stock of the Bear Mining and Trading

Company, and in addition holds title by deed to

four tenths (4/10) of the property of the Bear Min-

ing and Trading Company from the members of said

company.

That said Axel Olsen did also deed to the Bear

Mining and Trading Company upon October 7, 1899,

all his right, title and interest in and to said Bear
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Mining and Trading Company's mining claims.

That the members of the Bear Mining and Trading

Company were composed of men who had outfitted

and grub-staked said Axel Olsen as described in

said Axel Olsen 's affidavit in the case of Charles H.

Curry et al. vs. affiants and others. That said deed

from said Axel Olsen to the Bear Mining and Trad-

ing Company is on record in the case of Charles H.

Curry et al. vs. affiants and others, in the above-

entitled Court, to which reference is hereb}" made.

That affiants secured a deed of all the right, title

and interest of Axel Olsen in and to said Bear Cub

claim prior to the commencement of this action as

evidenced by Exhibit ^'F."

R. D. ADAMS.
A. N. ASHLEY.

Subscribed and sworn to before me this 27th day

of September, A. D. 1906.

[Seal] ALFRED J. DALY,

Notary Public in and for the District of Alaska,

Residing at Nome.

Exhibit "A."

ABSTRACT OF TITLE.

Big Clid or Daisy Fraction on the Left Limit of

Dry Creek.

LOCATION.

Locator, F. F. Bowers, '^Big Clid Fraction."

Located, Aug. 1st, 1900.
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Filed for record, Aug. 27th, 1900.

Recorded vol. 51, page 302.

LOCATION.

Locator, F. F. Bowers, ^^ Daisy Fraction.''

Located, Jan. 12th, 1901.

Filed, Jan. 12th, 1901.

Recorded vol. 86, page 125.

DEED.

F. F. Bowers to C. H. Curry.

Dated Feb. 23rd, 1901.

Con. $1.00.

An undivided % interest in ^^Big did Fraction."

Ack. Seal. Two witnesses.

Filed, Feb. 25th, 1901.

Recorded vol. 88, page 152.

MORTGAGE.

C. H. Curry to Cable Whitehead.

Dated, April 2d, 1902.

Con. $300.00.

An undivided 4/6th interest in ^' Daisy Bench

Claim."

Secured by a note for $300.00 due July 1st, 1902.

Interest at 12% per annum.

Ack. Seal. Two witnesses.

Filed for record April 2d, 1902.

Recorded vol. 104, page 30.
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AGREEMENT.
E. Harris and Beau Mercantile Co.

Dated, April 2d, 1902.

Consideration of $700.00 worth of provisions fur-

nished by second party said first part}^ assigns and

sets over to second party 75% of the gross output of

gold derived from that certain lay from Chas. Curry

to said Harris, executed Feb. 2d, 1902.

Ack Seal. Two witnesses.

Filed, April 16th, 1902.

Recorded vol. 101, page 207.

NOTICE OF FORFEITURE.
Chas. Curry to C. S. Hannum, Henry Tomlinson

and F. F. Bowers.

Dated July 9th, 1906.

Notice that first party did assessment work for

year 1903 on ''Daisy Claim," and unless within 90

days said second parties pay their proportionate

share of the expenses, their said interest will become

the property of said first party.

Date of first publication, April 13th, 1904.

Date of last publication Jul;/ 13tli, 1904.

Affidavit of J. F. A. Strong attached as to jjubli-

cation in newspaper.

Affidavit of Chas. Curry, that C. S. Hannum & F.

P. Bowers have not paid their proportionate share of

said expenses and said interests become forfeited to

said Curry.
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Sworn to before notary public (Seal).

l^iled, July 10th, 1906.

Itt corded, vol. 112, page 382.

DEED.

Alaska Banking & Safe Deposit Co. and C. S.

Hannum to Wm. H. Bush.

Dated Oct. 3d, 1905.

Con. $1.00.

All interest in '^Big did Fraction" more particu-

larly known as ^^ Daisy Fraction."

Ack. Seal. Two witnesses.

Filed for record Oct. 4th, 1905.

Recorded vol. 150, page 189.

PROOF OF LABOR.

Assessment work for the year 1905.

Expense of Wm. H. Bush, one of the owners.

Dated Oct. 4th, 1905.

Sworn to by J. S. Wheeler, before notary public

(Seal).

Filed for record, Oct. 14th, 1905.

Recorded vol. 151, page 205.

United States of America,

District of Alaska,

Precinct of Cape Nome,—ss.

I, F. E. Fuller, United States Commissioner in and

for the Precinct of Cape Nome, in the Second Judi-

cial Division of the District of Alaska, do herebv
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certify that as such U. S. Commissioner I am Re-

corder of Cape Nome Precinct, and as such am

custodian of the records of deeds, conveyances and

other instruments affecting the title to real estate in

said precinct; that I have examined the foregoing

abstract of title of the Big Clid and Daisy Claim

Left Limit of Dry Creek and the same is a true, full

and complete abstract of the title of said mining

claim, running from the location of P. P. Bowers, and

there are no conveyances affecting the title to the

said mining claim or other instruments affecting the

same, other than those set forth in the foregoing

abstract, so far as a careful search of the records of

my office discloses to me.

Witness my hand and official seal this 26th day of

September, 1906.

[Seal] P. E. PULLER,

U. S. Commissioner and Ex-officio Recorder in and

for Precinct of Cape Nome, District of Alaska.

Exhibit ''B."

NOTICE OP PORPEITURE.

To C. S. Hannum, Henry Tomlinson and P. P. Bow-

ers:

You and each of you are hereby notified that I,

the undersigned, have caused to be performed work,

services and labor of the value of one hundred dol-
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lars upon the following named placer claim for the

year ending December 31, 1903:

The Daisy Bench situated on the first tier on the

left limit of Dry Creek, Opposite No. 1 Below, and

the right limit of Newton Gulch, Cape Nome Eecord-

ing District, District of Alaska.

And you are further notified that if you do not

within ninety (90) days from the date of final publi-

cation hereof cause to be paid to the undersigned

your proportionate share of said expenditure as co-

owners your interests in said claim will become the

property of the undersigned under section 2324 Re-

vised Statutes of the United States.

Date of first publication April 13, 1904. Date of

final publication July 13, 1904.

W.
CHARLES CUREY.

AFFIDAVIT OF PUBLICATION.

United States of America,

District of Alaska,—ss.

J. F. A. Strong, being first duly affirmed, deposes

and says: That he is the publisher of the *^Nome

Nugget," which is a semi-weekly newspaper which

before and at the time hereinafter stated and in-

cluded, was printed and published in the city of

Nome, District of Alaska, twice a week as a semi-

weekly new^spaper, and w^as during all of said time

of general circulation in said city of Nome, and
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District of Alaska, and that the notice of forfeiture

of whicli a printed copy is hereto attached was pub-

lished in full in said newspaper weekly for 13 con-

secutive weeks, which said printed copy was always

a precise counterpart and facsimile of the notice of

forfeiture so published, and that the date of the first

publication as aforesaid of said notice of forfeiture

was the 13th day of April, 1904, and the date of last

publication thereof was the 13th day of July, 1904.

J. P. A. STRONG.

Subscribed and affirmed before me this 9th dav of

July, 1904.

[Notarial Seal] F. R. COWDEN,
Notary Public for the District of Alaska, Residing

at Nome.

United States of America,

District of Alaska,—ss.

Charles Curry, being first duly sworn, deposes and

says: I am the same person described in the fore-

going notice of forfeiture and affidavit of publica-

tion thereof, and am a co-owner in said mining claim

and as such co-owner I caused to be performed

work, services and labor of the value of one hundred

dollars on said claim as the annual assessment work

thereon for the year end December 31st, 1903 ; I have

not been paid any portion of the amount due from

said co-owners C. S. Hannum or P. P. Bowers for
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said expenditure, and pursuant to the foregoing no- •

tice of forfeiture I now claim all the right, title and

interest of the said C. S. Hannum and F. P. Bow-

ers in and to said mining claim as said interest or

interests may appear of record or otherwise, said

interests having been forfeited to me by a failure to

comply with said notice of forfeiture.

CHARLES CUERY.

Subscribed and sworn to before me this 9th day

of Julv, 1906.

[Notarial Seal] GEO. D. SCHOFIELD,

;
Notary Public for Alaska, Residing at Nome.

Filed for Record 10 July, 1906, 11:50 A. M. Re-

quest of Charles Curry.

P. E. PULLER,

Recorder.

Deputy.
(Vol. 112, page 382.)

United States of America,

District of Alaska,

Precinct of Cape Nome,—ss.

I, P. E. Puller, United States Commissioner and

Ex-Offlcio Recorder in and for the Precinct of Cape

Nome in the Second Judicial Division of the District

of Alaska, do hereby certify tliat the above and fore-

going is a true, full and complete copy of instrument
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numbered 35742, the same being Notice of Forfeiture

of Charles Curry to C. S. Hannum, Henry Tomlin-

son and F. F. Bowers, as the same appears of record

in volume 112, at page 382 thereof, of the records

of my of&ce.

Witness my hand and the seal of the said office

this 26th day of September, 1906.

[Seal] F. E. FULLER,

Recorder.

By
,

Deputy.

Exhibit ''C."

This indenture, made this 23d day of February,

A. D. 1901, between F. F. Bowers, now of Nome,

Alaska, party of the first part, and C. H. Curry of

the same place, party of the second part, witnesseth

:

That the said party of the first part, for and in

consideration of the sum of one (1) dollar, lawful

money of the United States of America, to him in

hand paid by the said party of the second part, the

receipt whereof is hereby acknowledged, has granted,

bargained, sold, remised, released, and forever quit-

claimed, and by these presents does grant, bargain,

sell, remise, release and forever quitclaim unto the

said party of the second part, and to his heirs and

assigns, an undivided one-half (V>) interest in all

that certain fractional placer mining claim situate,
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lying and being between Newton Gulch and Dry

Creek, known, named and designated as the Big Clid

Fraction Claim, situated in the Cape Nome Record-

ing District, District of Alaska, and more particu-

larly described in the location notice dated August

1st, 1900, and recorded in volume 51, on page 302

of the records of the Cape Nome Recording District,

and further and more particularl}^ described in a

certain other location notice filed for record Janu-

ary 12th, 1901, instrument recorded numbered 8442

and recorded in the records of the Cape Nome Re-

cording District, District of Alaska, on the day

of , 1901, in vol.
,
page .

Together with all the metals, ores, gold and silver-

bearing rock, and earth therein and all rights, privi-

leges and franchises thereto incident, appendant and

appurtenant or therewith usually had and enjoyed,

and also all and singular the tenements, heredita-

ments and appurtenances thereto belonging, or in

anywise appertaining, and the rents, issues and

profits thereof ; and also all the estate, right, title and

interest, property, possession, claim and demand

whatsoever, as well in law as in equity of the said

party of the first part, or, in or to said premises

hereby conveyed and every part and parcel thereof

with the appurtenances,

To have and to hold all and singular the said prem-

ises, together with the appurtenances and privileges
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thereto incident unto the said party of the second

part, his heirs and assigns forever.

In witness whereof, the party of the first part

has hereunto set his hand the seal the day and year

first above written.

[Seal] FRANK F. BOWERS,
Signed, sealed and delivered in the presence of:

W. S. EVANS,
C. S. HANNUM.

ReA^enue stamps not obtainable at this time.

LTnited States of America,

District of Alaska,—ss.

This certifies that on the 23d day of February, A.

D. 1901, before me, the undersigned, a notary public

in and for the District of Alaska, personally ap-

peared the within named F. F. Bowers, known to me

to be the same person described in and who executed

the within instrument, and acknowledged to me that

he executed the same freely and voluntarily.

In testimony whereof, I have hereunto set my hand

and notarial seal the dav and vear first above in tliis

certificate written.

[Notarial Seal] C. S. HANNUM,
Notarv Public in and for the District of Alaska.

ft/

Filed for record 10:32 A. M. Feb. 25tli, 1901.

R. N. STEVENS,
Recorder.

Geo. W. Comerford,

Deputy.

(Vol. 88, page 152.)
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United States of America,

District of Alaska,

Precinct of Cape Nome,—ss.

I, F. B. Fuller, United States Commissioner and

Ex-officio Eecorder in and for the Precinct of Cape

Nome in the Second Judicial Division of the Dis-

trict of Alaska, do herebv certify that the above and

foregoing is a true, full and complete copy of in-

strument numbered 8949, the same being deed be-

tween F. F. Bowers and C. H. Curry, as the same

appears of record in volume 88 at page 152 thereof,

of the records of my office.

Witness my hand and the seal of the said office
</

this 26th day of September, 1906.

[Seal] F. E. FULLER,

Recorder.

By
,

Deputy.

No. 32229.

Exhibit "E."

This indenture, made the 3d day of October, in the

vear of our Lord one thousand nine hundred and

five, between the Alaska Banking and Safe Deposit

Company, of Nome, Alaska, and C. S. Hannum of

same place the parties of the first part, and William

H. Bush, of Seattle, State of Washington, party of

the second part, witnesseth

;
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That the said parties of the first part, for and in

consideration of the sum of one ($1.00) dollar, gold

coin of the United States of America, to them in

hand paid by the party of the second part, the receipt

whereof is hereby acknowledged, have granted, bar-

gained, sold, remised, released and forever quit-

claimed and by these presents do grant, bargain, sell,

remise, release and forever quitclaim unto the said

party of the second part and to his heirs and as-

signs, all their right, title and interest in all that

certain fractional placer mining claim, lying and

being on the left limit of Dry Creek, and running

parallel with Number One Below Discovery on Dry

Creek, between Newton Gulch and Dry Creek, known

by location made August 1st, 1900, and recorded in

vol. 51, page 302 as the '^Big Chid Fraction Claim,"

and more particularly described as the Daisy Placer

Mining Fractional Claim, located Jan. 12th, 1901,

and recorded on vol. 86, page 125, of the Cape Nome
Mining District record, of the District of Alaska

:

Together with all the tenements, hereditaments

and appurtenances thereunto belonging or in any-

wise appertaining, and the rents, issues and profits

thereof ; and also, all the estate, right, title, interest,

property, possession, claim and demand whatsoever,

as well in law as in equity, of the said parties of the

first part, of, in or to the said premises and every

part and parcel thereof, with the appurtenances.
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To have and to hold, all and singular the said

premises, together with the appurtenances and privi-

leges thereunto incident, unto the said party of sec-

ond part, and to his heirs, and assigns forever.

In witness whereof, tlie said parties of the first

part have hereunto set their hands and seals the day

and vear first above written.

ALASKA BKG. & SAFE DEPOSIT CO.

[Seal]

By F. H. THATCHER, [Seal]

Cashier,

C. S. HANNUM. [Seal]

Signed, sealed and delivered in the presence of:

H. B. AMES.

THOMAS WHITAKER.
United States of America,

District of Alaska,—ss.

On this fourth day of October, A. D. one thousand

nine hundred five, personally caine before me, the un-

dersigned, a notary public in and for the District of

Alaska, the within named C. S. Hannum, to me per-

sonally known to be the identical person described

within and who executed the within instrument, and

acknowledged to me that he executed the same freely

for the uses and purposes therein mentioned.

Witness my hand and seal, this 4th day of October,

1905.

[Notarial Seal] C. L. M. NOBLE,

Notary Public in and for the District of Alaska.
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United States of America,

District of Alaska,

Second Division,—ss.

This is to certify that on this 4th day of October,

A. D. 1905, before me, the undersigned, a notary

public in and for the District of Alaska, personally

appeared Frank H. Thatcher, to me personally

known to be the duh^ authorized cashier of the with-

in named Alaska Banking and Safe Deposit Com-

pany, a corporation, and he duly acknowledged to

me that he signed the name of said corporation and

his ow^n thereto as cashier, for and on behalf of said

corporation, as its free and voluntary act and deed,

for the uses and purposes therein mentioned.

In testimony whereof I have hereunto set my hand

and official seal the day and year in this certificate

first above written.

[Notarial Seal] ' C. L. M. NOBLE,

Notarv Public for the District of Alaska.

Filed for record 2 P. M. Oct. 4, 1905.

Request of J. W. Wesley.

T. M. REED,

Recorder.

W. W. Sale,

Deputy.

(Vol. 150, page 189.)
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United States of America,

District of Alaska,

Precinct of Cape Nome,—ss.

I, F. E. Fuller, United States Commissioner and

Ex-officio Eecorder in and for the Precinct of Cape

Nome, in the Second Judicial Division of the District

of Alaska, do hereby certify that the above and fore-

going is a true, full and complete copy of instrument

numbered 32,229, the same being Deed beween the

Alaska Banking and Safe Deposit Company, C. S.

Hannum and William H. Bush, as the same appears

of record in volume 150, at page 189 thereof, of the

records of mv office.

Witness my hand and the seal of said office this

26th day of September, 1906.

[Seal] F. E. FULLER,
Recorder.

By ,

Deputy.

Exhibit 'T."

This indenture, made this 24th day of September,

in the year of our Lord, one thousand nine hundred
and six, between Axel Olseu, of the city of Nome, Dis-

trict of Alaska, the party of the first part, and A.

N. Ashley, and R. D. Adams, of the same place, the

parties of the second part, witnesseth

:

That the said party of the first part, for and in con-

sideration of the sum of one 00/100 ($1.00) dollars.
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gold coin of the United States of America, to him in

hand paid b}^ the said parties of the second part, the

receipt whereof is hereby acknowledged, has granted,

bargained, sold, remised, released and forever quit-

claimed, and by these presents does grant, bargain,

sell, remise, release and forever quitclaim unto the

said party of the second part, and to their heirs and

assigns, all of his right, title, and interest in and to

that certain placer mining claim, situated in the Cape

Nome Recording District, District of Alaska, known

as the Bear Cub Claim, situated on the left limit of

Dry Creek immediately adjoining placer mining

claim known as No. One Below Discovery, on Dry

Creek Said Bear Cub claim being the same located

by party of first part upon June 11, 1899. Notice

of location of which is recorded in Vol. XII, page

28, of the records of said Recording District.

Together with all the tenements, hereditaments and

appurtenances, thereunto belonging or in anywise

appertaining, and the rents, issues and profits there-

of ; and, also, all the estate, right, title, interest, prop-

erty, possession, claim and demand whatsoever, as

well in law as in equity, of the said party of the first

part, of, in or to the said premises, and every part

and parcel thereof, with the appurtenances.

To have and hold, all and singular the said prem-

ises, together with the appurtenances and privileges,

thereunto incident, unto the said parties of the sec-

ond part, and to their heirs and assigns forever.
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In witness whereof the said party of the first part

has hereunto set his hand and seal tlie day and year

first above written.

AXEL OLSEN. [Seal]

Signed, sealed and delivered in the presence of

:

D. B. CHACE.

A. J. DALY.

United States of America.

District of Alaska,—ss.

On this 24th day of September, A. D. one thousand

nine hundred and six, personally came before me

Alfred J. Daly, a notary public in and for the said

District, the within named Axel Olsen, to me per-

sonally known to be the identical person described

within and who executed the within instrument, and

acknowledged to me that he executed the same freely,

for the uses and purposes therein mentioned.

Witness my hand and seal this 24th day of Sep-

tember, 1906.

[Seal] ALFRED J. DALY,

Notary Public in and for the District of Alaska.
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In the District Court for the District of Alaska,

Second Division,

WILLIAM H. BUSH,
Plaintiff,

vs.

PIONEER MINING COMPANY (a Corporation),

et al.,

Defendants.

Affidavit of G-abe Price.

United States of America,

District of Alaska,

Gabe Price, being first duly sworn, upon his oath

deposes and says

:

I have been a resident of the Cape Nome Recording

District of the District of Alaska, since 1898, except

for visits to the states

I am well acquainted with the Eskimo Chief or

Discovery Claim on Dry Creek, and claims in the

vicinity thereof.

During the summer of 1899 I was a partner and

associate of Charles D. Lane in a large number of

mining claims, two of which were Discovery or Es-

kimo Chief, Claim and Claim No. 1 Below Discov-

ery, on Dry Creek.

During the summer of 1899, in the months of July

and the early part of August, I had men working
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upon Discovery Claim and No. 1 Below Discovery,

and often had occasion to inspect and examine their

work. During said summer I became well acquainted

with that certain placer mining claim known as the

Bear Cub Claim.

That said Bear Cub Claim during the summer of

1899 was a bench claim immediately adjoining No.

1 Below Discovery, on the left limit, and at that time

it was a well-known claim, and such bench claim was

always spoken of as being the Bear Cub claim.

I know A. A. Johnson, John C. Nelson and Axel

Olsen, who were familiarly called in the Cape Nome

Recording District as the Bear Mining and Trading

Companys boys, having come to Nome on their

schooner called the *^Bear," which was the first boat

to arrive at Nome in the spring of 1899. I know

that A. A. Johnson, John C. Nelson and Axel Olsen

worked upon said Bear Cub claim in the summer of

1899. And on the occasion of my causing work to

be done upon Claim No. 1 Below Discovery and Dis-

covery, I have seen them working on said Bear Cub

Claim near the line of No. 1 Below Discovery, in a

little draw which runs from Bear Cub into Drv

Creek.

During the summer of 1899 I examined the stakes

upon Discovery or Eskimo Chief claim and Claim

No. 1 Below Discovery, on Dry Creek. I inspected

said stakes for the reason that I was examining botli
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of said claims for the purpose of determining

whether Mr. Lane and myself should purchase said

claims. I know that a willow stake marked ''Bear

Cub" was situated at the southeast corner of Dis-

covery claim, and the northeast corner of Claim No.

1 Below^ I know that a Bear Cub stake also stood

at the southeast corner of Claim No. 1 Belo\v Dis-

covery and the northeast corner of Claim No. 2 Be-

low Discovery; that the Claim No. 1 Below Discovery

and the Bear Cub claim had a common side line.

I have been well acquainted with said Bear Cub

claim and claims in the vicinity thereof ever since

1899, and have always known said bench claim im-

mediately adjoining No. 1 Below Discovery as the

Bear Cub claim, and have always heard of such bench

claim spoken of as the Bear Cub claim as being the

property of Bear Mining and Trading Company.

In the sunm^ier of 1900 I have seen Axel Olsen, A.

J. Johnson and John A. Nelson w^orking thereon, do-

ing w^ork close to the side line of No. 1 Below Dis-

covery on Dry Creek.

I have no interest in the outcome of this action.

G. W. PRICE.

Subscribed and sworn to before me this 27th day

of September, 1906.

[Seal] ALFRED J. DALY,

Notarv Public for the District of Alaska.
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[Endorsed] : In the District Court for the Dis-

trict of Alaska, 2d Div. William H. Bush, Plain-

tiffs, vs. Pioneer Mining Company, a Cor., et al.. De-

fendants. Affidavit of Gabe Price.

In the District Court for the District of Alaska,

Second Division,

WILLIAM H. BUSH,
Plaintiff,

vs.

PIONEER MINING COMPANY (a Corporation),

et al..

Defendants.

Affidavit of H. A. Blood.

United States of America,

District of Alaska,—ss.

11. A. Blood, being first duly sworn, upon his oath

deposes and says

:

I have been a resident of Nome and Seward Penin-

sula since February 17th, 1899 ; I am well acquainted

with the placer mining claims in the vicinit}^ of Es-

kimo Chief or Discovery Claim on Dry Creek, in

the Cape Nome Recording District, District of

Alaska. I first became acquainted with such ground

in June, 1899, when I located a placer mining claim

adjoining Eskimo Chief or Discovery Claim on Dry

Creek on the left limit. I became acquainted with
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the Bear Cub Claim at the same time. Said claim

at that time was a bench claim immediately adjoin-

ing No. 1 Below Discovery on Dry Creek on the left

limit, having a conmion side line with Claim No. 1

Below Discovery and adjoining the claim that I lo-

cated in June, 1899, on the south, both the said

Franklin Bench Claim and the Bear Cub Claim hav-

ing common corner points and a common end line.

I did not record the location notice of my claim

within the time required by the rules of the Cape

Nome Recording District. In the month of Septem-

ber, 1899, I took N. Hultshauser to the claim that I

located in June, 1899, for the purpose of having him

locate the same. He located the identical ground

located by me in June, 1899, and named it also the

Franklin Bench Claim. In marking the said claim

we used the same old stakes that I had used in June,

1899, and put up two more stakes where the original

stakes were gone. At that time the Bear Cub Claim

was situated as I knew it at the time of making the

first location of this ground, to wit: June 1899. I

particularly noticed the corners of the Bear Cub

Claim at the time of making the location of the

Franklin Bench Claim, and know that the Bear Cub

Claim was the bench claim immediately adjoining No.

1 Below Discovery on the left limit. At the southwest

corner of the Franklin claim, which is also the south-

east corner of the Eskimo Chief Claim, there was
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also a willow stake marked ''Bear Cub" in pencil

together with the number of the stake. At the south-

east corner of the Franklin Bench Claim there was

also a willow stake marked ''Bear Cub/' with the

number of the stake. On January 3, 1901, 1 relocated

the Franklin Bench Claim. At the time of my re-

location the Bear Cub Bench Claim was located the

same as I knew it in June, 1899, and following that

time. At the southwest corner of the Franklin Bench

Claim I found in addition to the willow stake that I

first found there a board stake, also marked "Bear

Cub." And at the southeast corner of the Franklin

Bench Claim I found the same willow stake that T

first saw there, as above mentioned, and also a board

stake marked "Bear Cub." I am well acquainted

with the Franklin Bench claim and the ground in the

vicinity thereof from the time that I first located the

same imtil I made my relocation and I know at all

times during the said period that the Franklin Bench

claim and the Bear Cub claim was a bench claim im-

mediately adjoining No. 1 Below Discovery on Dry

Creek on the left limit.

I have lately visited said Bear Cub claim and

found that said Bear Cub claim is at the present

marked as the identical ground that I know to be

marked as the "Bear Cub" in 1899.

I have examined a map entitled "Map Showing

Bear Cub and Adjoining Placer Claims" exhibited
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to me by Mr. Daly, and that said map correctly repre-

sents the position and ground covered by Discovery

No. 1 Below, Franklin Bench and Bear Cub claims

as I knew them in the year 1899 and as I have known

them ever since.

I have never heard or known of the Daisy Fraction

claim in that vicinity.

H. A. BLOOD.

Subscribed and sworn to before me this 27th day of

September, A. D. 1906.

[Notarial Seal] ALFRED J. DALY,

Notary Public in and for the District of Alaska.

[Endorsed] : In the District Court for the District

of Alaska, 2d Div. William H. Bush, Plaintiff, vs.

Pioner Mining Co. et al.. Defendants. Affidavit of

H. A. Blood.

In the District Court for the District of Alaska, Sec-

ond Division.

WILLIAM H. BUSH,
Plaintiff,

vs.

PIONEER MINING COMPANY (a Corporation),

et al.,

Defendants.
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Affidavit of Elmer Reed.

United States of America,

District of Alaska,—ss.

Elmer Reed, being first duly sworn, upon oath de-

poses and says

:

I am the same Elmer Reed who made an affidavit

on the part of the defendants in the case of Chas. H.

Curry et al., vs. O. W. Carlson et al., and herein do

reaffirm and redeclare each and every thing to be

true that is stated in said affidavit.

I have heard read the affidavits of E. B. Barthrop

and Geo. D. Schofield made in the above-entitled ac-

tion, and deny that any svich conversations were had

as related in said affidavits or any conversations with

either of them as to the Bear Cub mining claim or the

alleged Daisy location, at any time, except as herein

stated. That affiant did state in the presence of E.

B. Barthrop and Geo. D. Schofield that he had re-

located the Bear Cub claim in January, 1901, but did

not discuss with them where he had placed his stakes.

Affiant in said conversation never stated to either E.

B. Barthrop or Geo. D. Schofield that he knew of the

Daisy or the Big Clid claims or the location thereof.

That affiant never knew or heard of the alleged Daisy

or Big Clid location until the same was spoken of by

said E. B. Barthrop and Geo. D. Schofield. That he

never saw any of the stakes of the Big Clid or Daisy
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claim and never saw Charles Curry working upon the

ground described by E. B. Barthrop and Geo. D.

Schofield as being the Daisy or Big Clid location and

never saw or knew F. P. Bowers or of him working

upon said premises claimed as the Daisy or Big Clid

location. That affiant did say in the course of a con-

versation with E. B. Barthrop and Geo. D. Scho-

field that he had heard that the assessment work had

not been performed upon the Bear Cub claim for the

year 1900 and that was the reason that affiant had re-

located the Bear Cub claim.

That affiant in the course of said conversation^ oi

any convei'sation, never stated to either Mr. Barthrop

or Mr. Schofield that the Beai Cub claim was situated

in any or different locality or covered any or other

ground than the bench claim inmiediately adjoining

claim No. 1 Below Discovery on Dry Creek on the

left limit.

ELMER REED.

Subscribed and sworn to before me this 27th day

of September, A. D. 1906.

[Notarial Seal] ALFRED J. DALY,
Notary Public in and for the District of Alaska.

[Endorsed] : In the District Court for the District

of Alaska, 2d Div. William H. Bush, Plaintiff, vs.

Pioneer Mining Co. a Cor. et al., Defendants. Affi-

davit of Elmer Reed.
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[Endorsed] : No. 1607. In the District Court for

the District of Alaska, 2d Div. William H. Bush,

Plaintiff, vs. Pioneer Mining Co. a Cor. et. Defend-

ants. Affidavits of E. D. Adams, and A. N. Ashley.

Filed in the Office of the Clerk of the Dist. Court

of Alaska, Second Division, at Nome. Sep. 27, 1906.

Jno. H. Dunn, Clerk. By , Deputy.

27-06. McB.

In the District Court for the District of Alaska, Sec-

ond Division,

Plaintiff,

CHAS. H. CURRY,

vs.

PIONEER MINING CO., et al.,

Defendants.

Counter-Affidavits of Charles H. Curry.

United States of America,

District of Alaska,—ss.

Chas. H. Curry, being first duly sworn, says : T am
one of the plaintiffs herein : since filing complaint in

this case ; I have been on the Daisy claim ; the de-

fendants are now on said claim and are hoisting pay-

dirt and sluicing the same as they hoist it, and unless

restrained by an order of this court, plaintiffs will

suffer irreparable damages

:
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I have read the affidavits of defendants filed here-

in ; I have been in possession of said Daisy claim ever

since 1901 and never knew that there was any con-

flict with any, between the Daisy and the Bear Cub

claim, or conflict with any other claim ; my possession

has been open and notorious, and I have worked the

Daisy every year since and including 1901, either per-

sonally or by laymen, and during all of that time, I

never had any intimation that the Cub Bear people

claimed any portion of the ground covered by the

Daisy.

I have read the affidavit of Otto W. Carlson. I

know he was in Nome the entire winter of 1901-2. I

had six or seven men working on the Daisy claim all

the winter. We did not finish sluicing up until about

the 10th da}^ of June, 1902 ; it was generally known in

Nome that my la^nnen were working the Daisy that

winter.

I did not say to Captain Carlson that I would have

the work stopped on the Bear Cub, I told him I had

been out to the Daisy claim and that his men were

working on it. I told him I owned the Daisy, and he

denied my ownership. Defendant Adams was there

ahead of us. Mr. Carlson called Adams back and said

to him '^This man claims our ground." Adams said

*^Do you claim that ground out there T' I answered,

^*I certainly do, I have owned it for five years,''
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whereupon, Adams struck me in the face. That is

the only conversation I had with either of them.

I have read the affidavit of Nels Christensen, and I

know that in the summer of 1901 there was no Bear

Cub stake at the common corner point of No. 1 Below

and No. 2 Below Discovery on Dry creek ; there was

a stake there, a board stake about 1x3 split off

diagonally at the bottom marked '*B. C." which

might have been taken by said Christensen for a

^'Bear Cub" stake; that stake was a Big Clid stake.

All of the Big Clid stakes were marked *^B. C."

meaning ^^Big Clid." I was never aware of any per-

son aside from myself and laymen ever working on

the Daisy claim, and if such work was done as tes-

tified to by Stanley and Christensen, I did not know

of it ; they could not have worked for any consider-

able length of time without me knowing about it.

I have read the affidavit of Louis Rochat. I was

never required by said Rochat to point out the stakes

of the Daisy either to Rochat or any of his partners

;

I know of nothing of his partnership in said lay. Mr.

Harris came out to Dexter Creek where I was work-

ing and asked me for a lay on the ground. He knew

where the ground w^as. What arrangement Harris

had with Rochet and his other men I do not know. I

had nothing whatever to do with Rochet.

I sent ]Mr. L. L. Monnet there in the spring to take

care of the clean-ups in my behalf : the understanding
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was that the money was to be paid to the bank to take

up the mortgage I had given on the claim. The testi-

mony of Eochet that there were four corners marked

**Bear Cub" ^of good solid wooden stakes' standing

as he described them in his affidavit, and that the

same stakes are now in the same position, is false and

wholly untrue. The only stakes anywhere in that vi-

cinity marked ^'Bear Cub" that I ever saw at that

time were stationed as follows : There was a stake set

about midway up the Northerly left limit side line

from the southeast corner of Discovery claim marked

**Bear Cub" and there were two other stakes marked

^^Bear Cub" that were set northeasterly from Dis-

covery claim and across upon ground I now know as

the Great Western Group. The Bear Cub claim did

not conflict in any way with the Big Clid or the

Daisv. The Bear Cub claim as then staked was off

of Discovery claim, ending diagonall}^ on the side line

thereof and running about halfway up on said Dis-

covery claim, and said claim was so described in the

first deed of conveyance ever made b}^ Axel Olsen, the

original locator thereof, a copy of which deed is at-

tached hereto, marked Exhibit ^^A" and made a part

hereof, wherein said claim is described as follows

:

^^Bear Cub a bench claim situated on Dry Creek,

opposite the Discovery Claim."

Answering the affidavit of John McCool as to his

conversation with Harris wherein it is alleged that
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Harris ^* seemed to fully understand that it was Bear

Cub ground upon which he had been working," af-

fiant says that he knows nothing about such conver-

sation, but that Harris never spoke to affiant or in-

timated that the ground in question was other than

the Daisy claim; Harris paid the royalty coming

from said ground as Daisy Eoyalty under the lay af-

fiant had given him, and affiant's agent L. L. Monnet

paid the money to Jack Leedy, agent for the Alaska

Banking and Safe Dei:)osit Company, to be credited

to affiant on the mortgage on said Daisy claim, and

further affiant saith not.

CHAS. H. CURRY.

Subscribed and sworn to before me this 1st day of

August, 1906.

[Notarial Seal] GEO. D. SCHOFIELD,
Notary Public.

No. 12949.

This indenture, made the seventh dav of October,

in the year of our Lord one thousand eight hundred

and ninety-nine, between Axel Olsen, of Unga,

Alaska, the party of the first part, and Bear Mining

and Trading Company, of Unga, Alaska, the party

of the second part, witnesseth

:

That the said party of the first part, for and in con-

sideration of the sum of five hundred 00/100 dollars

($500,00) gold coin of the United States of America,

to him in hand paid by the said party of the second
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part, the receipt whereof is hereby acknowledged,

does by these presents grant, bargain, sell, remise, re-

lease and forever quitclaim unto the said party of

the second part, all of my right, title and interest in

the following five placer locations, recorded in my

name in the mining record books of the Cape Nome

Mining District and described as follows

:

1st. Black Bear, a bench claim situated about

1% miles in a westerly direction from Anvil City

;

2d. Bear Cub, a bench claim situated on Dry

Creek, opposite the Discovery claim

;

3d. First Chance, a bench claim situated on An-

vil Creek, opposite No. 1 A1)ove Discovery

;

4th. No. 38, a creek claim on Osborn Creek

;

5th. Molasses, a bench claim on Deer Gulch, a

tributary to Dexter Creek, and near No. 12 Creek

Claim on Dexter Creek.

Together with all the tips, spurs, angles and varia-

tions, and also all the metals, ores, gold and silver

bearing quartz, rock and earth therein, and all the

rights, privileges, and franchises thereto incident,

appendant and appurtenant, or therewith usually had

and enjoyed ; and also all and singular the tenements,

hereditaments and appurtenances thereto belonging

or in anywise appertaining, and the rents, issues and

profits thereof, and also all the estate, right, title, in-

terest, property, possession, claim and demand what-

soever, as well in law as in equity, of the said party of
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the first part, of, in or to the said premises, and every

part and parcel thereof, with the appurtenances

:

To have and to hold, all and singular, the said prem-

ises, together with the appurtenances, and privileges

thereunto incident, unto the said party of the second

part, its successors and assigns forever.

In witness whereof, the said party of the first part

has hereunto set his hand and seal the day and year

first above written.

AXEL OLSEN. [Seal]

ANNIE OLSEN. [Seal]

Signed, sealed and delivered in the presence of

:

THOS. HOWIS.

H. P. GALLIGHER.

(50ff I. R. S. attached and canceled.)

District of Alaska,

Island of Unga,—ss.

On this seventh day of October, in the year one

thousand eight hundred and ninety-nine, before me,

David G. Barstow, a notary public, in and for the

District of Alaska, residing therein, duly commis-

sioned and sworn, personally appeared Axel Olsen,

of Unga Alaska, known to me to be the person de-

scribed in, whose name is subscribed to and who exe-

cuted the within instrument and acknowedged to me
that he executed the same ; also on this seventh day of

October, A. D., 1899, before me, David G. Barstow, a



Pioneer Mining Company et al, 167

notary public in and for said District of Alaska, re-

siding therein, duly commissioned and sworn, per-

sonally appeared Annie Olsen, of Unga, Alaska, wife

of the said Axel Olsen, known to me to l)e the person

whose name is subscribed to and who executed the

within instrument, and upon an examination without

the hearing of her husband, I made her acquainted

with the contents of the instrument and thereupon

she acknowledged to me that she executed the same

and that she does not wish to restrict such execution.

In witness whereof, I have hereunto set my hand

and affixed my official seal in my office in the District

of Alaska, town of Unga, the day and year in this

certificate first above written.

[Notarial Seal] DAVID G. BARSTOW,
Notary Public in and for said District of Alaska.

United States,

District of Alaska,—ss.

I, Albert D. Elliott, Ex-officio Recorder of deeds in

and for the District of Alaska, do hereby certify that

the within and foregoing instrument of writing was

filed for record at my office on the second day of No-

vember, A. D. 1899, at 10 o'clock 22 minutes A. M.,

and duly recorded in ]Mining Records No. J, at pages
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72, 73, of the Sitka Mining District, Records of the

Ditsrict of Alaska.

Attest

:

ALBERT D. ELLIOTT,

Ex-officio Recorder.

Filed for record 3 :50 P. M. Oct. 18, 1901.

T. M. REED,
Recorder,

E. Whittard,

Deputy.

[Vol. 88, page 33.]

United States of America,

District of Alaska,—ss.

L. L. Monnet, being first duly sworn, says that he

is acquainted with placer mining claim known as the

Daisy, situate on left limit first tier opposite Creek

Claim No. One Below Discovery, on Dry Creek, and

has known said claim since January or February,

1902; I went on said claim with plaintiff Chas. H.

Curry in January or February, 1902 ; one Harris had

a lay on the claim, he was working there at that time

with six or seven men ; the men stopped on Discovery

claim in a cabin owned by the Wild Goose Mining

Company ; this cabin was a short distance above the

upper end of the Daisy ; Curry and myself were com-

ing across from Dexter Creek, and Curry wanted to

stop on the claim and see how the men were getting

along on the claim. We stopped there about an hour

;

Harris and his men working on the Daisy then at the
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mouth of a little guleh ; they had sunk holes and were

drifting at that time. I stopped there after that sev-

eral times during the winter on my way in from Dex-

ter and in going from Nome to Dexter. I was work-

ing for Chas. H. Curry at the time on Dexter Creek.

On the 16th day of May, 1902, I went onto the claim

and remained there every day until June 4th of that

year. I was taking care of the cleanups, then being

made by Harris, who had a lay from Curry on the

claim. I lived with the men at the Wild Goose cabin

on Discovery claim ; during that time there were six-

teen cleanups made, amounting in the aggregate to

$782.25, and when I left there, there was still a small

dump to be washed up. During all of this time there

was never a word said regarding the title to the claim

between any of the men working there, either on the

ground or at the cabin ; the title of Curry was never

questioned; there was no one working there except

Harris and his men; there was some parties work-

ing farther up the creek. If there had been any con-

versation about any conflict against the Daisy claim

by any other location I surely would have heard it;

we all ate and slept in the same cabin ; and I was pres-

ent at each cleanup ; there was a five box lengths of

sluice boxes on the ground, and the tailings were de-

posited right at the mouth of a little draw on said

claim ; I know that the claim was worked all of that

winter from sometime in January until June 4th ; I
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was frequently on the claim, but never heard that

there was any conflict with the Bear Cub claim, nor

with any other claim ; said Daisy claim was generally

recognized by miners in that vicinity as being owned

by Chas. H. Curry, and I often heard miners speak

to Mr. Curry in town asking him what he was doing

on his Daisy claim ; I have always known the groTind

as the Daisy claim, and never heard of a conflict with

the Bear Cub claim until about ten da3^s ago ; I have

no interest whatever in the result of this suit.

L. L. MONNETT.
Subscribed and sworn to before me this 30th day

of July, 1906.

[Notarial Seal] GEO. D. SCHOFIELD,

Notarv Public.
•/

United States of America,

District of Alaska,—ss.

Geo. Osborne, being first duly sworn, deposes and

says that he is a jeweler by occupation, residing and

doing business in Nome, Alaska, and have lived in

Nome for the past seven years ; I am well acquainted

with the Daisy placer mining claim; it is parallel to

No. 1 below discovery on Dry Creek and is a first

tier bench on the left limit ; I was first on the claim

in the fall of 1904, December, I believe ; I had known

of the claim two or three years prior to this time. I

went out the first time with C. TT. Curry for the pur-

pose of taking a lay on the claim. I went around the
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claim at that time. Curry pointed out the stakes to

me, but I wanted to go around the claim and did so

with Curry. I found the initial stake at the Soutli-

east corner of No. 1 Below ; there were a number of

stakes at that point, but there was no stakes there

marked Bear Cub; I was interested in looking up

the stakes because Curry wanted me to work the

claim with him, and had stated that this title was per-

fect ; that he had never had any trouble over the

claim and had no contestant. I went to the east-

terly corner at the apex of the claim, and there were

two stakes there ; one was marked '^No. 2 Daisy'';

it was a willow stake ; there was a shorter willow

stake standing along side of it, which Curry informed

me was a ^^Big Clid" stake; from that point we went

to the JSTortheasterly corner of the claim known as

No. 1 Below Discovery, w^here we found a number of

stakes ; one was marked No. 3 Daisy ; the No. 2 Daisy

stake was standing at the head of a little draw near

some tailings where a dump had been taken out and

sluiced up ; Curry and I both panned there later in

the season, about the time the snow w^as going off.

There was no working in that vicinity at that time,

except at a point two or three claims above on Dry

Creek. I saw no Bear Cub stakes at the upper N.

E. corner of No. 1 Below Discovery, being also the

upper corner of the Daisy; had there been a Bear

Cub stake there marked, I would have noticed it, as
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I was paving attention to the stakes at l^oth the

upper and lower end of the Daisy claim, as T intended

going in with Curry at that time, if it prospected to

suit me. In the spring of 1905, I was again on the

ground with Curry, about the middle of January of

that year. I went out to look at the cabin which was

on Discovery claim on Dry Creek, and was owned by

the Wild Goose Company; I was intending to pros-

pect the ground, and purchase it if it proved satis-

factory. We went around the stakes on this trip,

and found them in the same place they were in

December. On my return to town I talked with Mr.

Thaggard, who, I understood, had the use of it at that

time. I was referred to Mr. Watts, and I went to see

him about the cabin. Mr. Currv wanted to mine on a

shallow paystreak on the claim, while I wanted to

sink to bed rock ; we disagreed as to the place to do

the mining on the claim, and then I wanted to buy the

ground. A price was fixed by Curry. Curry and

myself went out again during the month of April

1905. We went over the ground again. The stakes

were still up as I had found them in December and in

January. I was taking another look over the claim

to see whether I would buy the claim or not. We did

panning at this time ; was on the ground the best part

of the day, looking over the claim carefully. I saw

no stakes marked Bear Cub at either end of the claim

on any of these trips, and I am sure had there been
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any such stakes marked ^^Bear Cub" I would have

seen them. The Daisy claim was generally known

as Curry's claim here in town, and it was generally

known that he had been working on the ground each

3"ear, either personally or by his laymen. The ground

showed considerable evidence of having been mined

when I saw it. I have no interest in this suit.

GEO. OSBORNE.

Subscribed and sworn to before me this 31st day

of July, 1906.

[Notarial Seal] GEO. D. SCHOPIELD,

Notarv Public.

United States of America,

District of Alaska,—ss.

L. P. Ranous, being first duly sworn, sa3^s he is a

miner by occupation, and is manager of the Ranous

Ditch in Kougarok Mining District, Alaska; affiant

knows the location of the Dais}^ Claim in dispute

situated parallel on left limit, first tier adjoining No.

1 Below Discovery on Dry Creek, in the Cape Nome

Mining District,x\laska; affiant went on said claim in

the fall of the year 1901 and believes it was during the

month of September; affiant looked at said ground

with Chas. H. Curry, the owner, figuring on taking a

lay on said claim ; Curry showed affiant the ground

;

he was prospecting there at that time, and panned

dirt for me, showing me a good prospect ; Curry was

working near the center of the claim along the line
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of No. 1 Below Discovery near the mouth of a little

draw ; I know that Curry claimed the ground at that

time ; he had a man working there for him then ; affi-

ant saw no other persons working in that immediate

vicinity; I have no interest in this suit.

L. P. RANOUS.
Subscribed and sworn to before me this 31st day

of July, 1906.

[Notarial Seal] GEO. D. SCHOFIELD,

Notarv Public.

United States of America,

District of Alaska,—ss.

J. S. Wheeler, being first duly sworn, deposes and

says that he knows placer mining claim called the

Daisy, situated on left limit in first tier opposite and

parallel to Creek Claim No. 1 Below Discovery on

Dry Creek, in Cape Nome Mining District, Alaska;

affiant went on to said claim in the fall of the vear

1905 for the purpose of doing the annual assessment

work thereon for that year by sinking two holes and

by continuing a ditch on the upper end of said claim

;

also performed some work at the lower end of said

claim ; this was the last of September and in October

of 1905. At that time we found a Daisy stake at

the point of the angle, being the easterly stake on

the claim which was marked ^^No. 2 Daisy"; that

said stake is not where it was last fall, it has been
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moved northeasterly; that affiant was at the south-

east corner of Creek Claim No. 1, being the lower

corner of the Daisy, in the fall of 1905, but did not

notice a Bear Cub stake there at that time ; had there

been such a stake, affiant believes he would have seen

it had it been marked ; I found two Bear Cub stakes

in the fall of 1905, one was set at upper end of Creek

Claim No. 1 and the other was set about a claim

width northeasterly from that point; I went thor-

ousiilv over all of the stakes in that vicinitv at that

time and there were only these two stakes of the

Bear Cub there ; there was no Bear Cub location no-

tice on the ground at that time or in that immediate

vicinity that I could find ; if there had been a notice

on either of the Bear Cub stakes I found at that

time, I would have seen it ; Dr. Wesley was with me

on several occasions and assisted in doing a part

of the assessment work we performed that year for

the Dais}^ claim; there was no one w^orking in that

vicinity at that time; that affiant has no interest in

this suit, and further saith not.

J. S. WHEELER.

Subscribed and sworn to before me this 31st day of

Julv, 1906.

[Notarial Seal] GEO. D. SCHOFIELD,
Notary Public.
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United States of America,

District of Alaska,—ss.

E. Gilbert, being first duly sworn, deposes and

says: I am a miner by occupation, and have been

mining in Cape Nome Mining District since 1900;

I am acquainted with the Daisy Placer Mining Claim

situate on the right limit, first tier adjoining No. 1

Below Discovery on Dry Creek. I was over the

ground in 1900, while I was working for Mr. Theo-

bold on No. 3 Above Discovery. The first time I ever

paid particular attention to the claim was in

1901, during the month of July of that year. The

claim was staked at that time as the Daisy claim. I

was again there in the fall of that year, during the

latter part of August. Mr. Charley Curry was then

on the ground rocking at that time; that is the first

time I became acquainted with Mr. Curry. There

was a 1 X 3 inch board at the southeast corner of the

claim known as No. 1 Below^ Discovery, that was

marked ^^ Daisy," it had a can on top; I did not look

at the location notices; this stake stood alongside of

two 2 X 3's nailed together, which was the southeast

corner of No. 1 Below Discovery; I looked over the

stakes at this point carefully, and I knew there was

no stake there marked ^^Bear Cub"; had there been

such a stake I would certainly have seen it; I was

looking at the ground and walked around the claim

;

Curry showed me his stakes. At the point of the
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claim or the easterly point I found two willow stakes

;

one was longer than the other ; one of the stakes was

marked No. 2 Daisy ; then I went to the upper end of

the Daisy claim; this was the N. E. corner of No. 1

Below and the southeast corner of Discovery claim.

I found at this point a number of stakes ; one of them

was marked No. 3 Daisy ; it was a willow stake and

stood in with the other stakes; there was no stake

at that point marked ^^Bear Cub" at that time; had

there been such a stake I would have seen it ; outside

of the work being done on the Daisy claim there was

no work being done at that time in that vicinity; I

have known the claim ever since that time, and to

m}^ knowledge it has always been known as the Daisy

claim, and it was always known as the Daisy claim

by the miners in that vicinity. I was on the next claim

in 1903; Curry w^as there at that time doing assess-

ment work in a little draw on the claim; there has

been considerable sluicing done at that point at some

time previous; the stakes were up at that time just

as I had seen them in 1901 in August; they were

placed and marked so that any person could tell

where the Daisy claim was located ; the claim was in

the shape of a triangle and had three stakes, one at

the lower end and one at the upper end; there were

two stakes at the easterly side, I should judge, about

400 feet from the easterly side line of No. 1 Below

Discovery. I have known said Daisy claim since
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1901, but never heard of anv conflict with the Bear

Cub claim or any other claim until this spring, and

never knew of any work being done on the Daisy,

except by Curry or his la^nnen. I have no interest

in this suit. I am not working for th<? Wild Goose

Mining Company on Discovery claim on Dry Creek.

On Saturday, July 28th, 1906, I saw mining hose

shipper out to the Daisy claim, being the same groimd

now claimed by the Bear Cub people, defendants in

this case. It was marked ^* Daisy Claim" and was

left on the ground I know as the ^* Daisy Claim"; it

was shipped to the ^^ Daisy Claim" and contained that

shipping tag for the Wild Goose Co.

E. GILBERT,
Subscribed and sworn to before me this 31st day of

July, 1906.

[Notarial Seal] GEO. D. SCHOFIELD,
Notary Public.

United States of America,

District of Alaska—ss

Geo. L. Stanley, being first sworn, deposes and

says: That he is a miner by occupation and has re-

sided and mined in this district since the vear 1899

;

that he came to Nome in January, 1899, and has re-

sided in Nome and vicinity since that time ; that dur-

ing the year 1900, defendant O. W. Carlson in-

formed affiant about the mining properties owned by

the Bear Mining and Trading Company and de-
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scribed the Bear Cub Mining Claim as a claim ly-

ing off Creek Claim No. One Below Discovery on

Dry Creek, in the Cape Nome Mining District,

Alaska; in the latter part of September, 1902, said

defendant Otto W. Carlson asked affiant to go out on

said Bear Cub claim and do assessment work on said

claim with one John Eagan. About October 1st,

1902, affiant, in company with said John Eagan, went

on what they supposed to be said Bear Cub claim

from the description Mr. Carlson had given affiant,

and performed assessment work on ground lying

northerly No. One Below Discovery on Dry Creek;

we looked for Bear Cub stakes in that vicinity, but

found no stakes marked *^Bear Cub" or other stakes

except two board stakes marked ^'B. C," one sit-

uated at the corner common to No. 1 and No. 2 Below

Discovery on Dry Creek ; the other was located about

four hundred feet northerly from the northerly side

line of No. 1 Below Discovery on said creek; that

affiant was unable to find any Bear Cub stakes on

the ground described by defendant Carlson after dili-

gent search for the same in vicinity and if there

had been any such stakes in that vicinity affiant would

have found them had they been marked ; Eagan and

myself were on the ground six or seven days doing

assessment work. We sank one hole near the com-

mon corner to claims No. 1 and 2 Below Discovery,

and one hole about 800 feet westerlv from said com-
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mon corner, and we run a cut about 150 feet long

about 400 feet westerly from said conunon corners

and sank several other small holes ; in the spring of

the year 1903, after Mr. Carlson had returned from

the outside, I informed him that we had done assess-

ment work on the ground he had described to me as

being the Bear Cub claim ; I told him that we could

not find am^ Bear Cub stakes on the ground ; T also

told him about there being a large amount of work

done on the ground that he claimed as the Bear Cub

claim, and he said that he knew all about that; I

told him that there had been a good deal of drifting

there during the previous winter and he said he knew

all about it ; I knew that one Doc Lowery sluiced up

several dumps on the claim in the spring of 1902.

Mr. Carlson was in Nome during the previous win-

ter of 1901 and 1902, and seemed to know all about

the work there was done on the ground that winter.

Affiant further says that in September, 1904, de-

fendant O. W. Carlson came to affiant in Nome and

asked affiant to do assessment work on the f'-round

claimed as the Bear Cub claim; affiant in company

with Nels Christensen went on said ground and ex-

amined said ground to see if there were any stakes

on the ground marking it as the Bear Cub claim ; we

could not find any such stakes; Mr. Carlson asked

us to set stakes and define the boundaries of said

claim; we could not find any stakes to guide us in
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marking the boundaries of the claim nor could we

find any location defining the Bear Cub claim in that

vicinity; I staked the ground by placing the stakes

where I thought they would define the ground as

being a claim off of No. 1 Below Discovery on Dry

Creek as best I could, but had nothing to go b}^ other

than to make a guess as to where the original stakes

might have been. No Bear Cub stakes had ever

been pointed out to me nor had their position ever

been described to me bv anvone, and I did not know

at that time whether any such stakes had ever ex-

isted on the ground that Mr. Christensen and myself

at that time staked as the Bear Cub claim; all that

I know about it was that Mr. Carlson had told me

that the claim he w^anted me to place stakes on was

off No. 1 Below Discovery on Dry Creek; I have

examined the stakes recently (June, 1906) that were

testified to by witness for defendant as being the

stakes that marked the boundaries of a supposed

Bear Cub claim, and I know that said stakes are at

this time in the same position as they were in when

placed by Mr. Christensen and myself and are the

identical stakes placed there by Christensen and my-

self in 1904; as to w^here the Bear Cub was origi-

nally locatd, I have no knowledge whatever and

had no knowledge at that time. I set the stakes

on said ground in September, 1904, but set said

stakes by guess as heretofore alleged at that time.
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I have no interest in the result of this suit; Mr.

Christensen knew no more about said Bear Cub claim

than I did.

GEO. L. STANLEY.

Subscribed and sworn to before me this 31st day of

July, 1906.

[Notarial Seal] GEO. D. SCHOFIELD,

Notary Public.

Service accepted Aug. 1, 1906, at 9 P. M.

A. J. DALY,

Atty. for Dfts. Carlson & Adams.

[Endorsed] : No. 1550. In Dist. Court, Alaska,

2d Div. Chas. H. Curry et al. vs. Pioneer Mining Co.

et al. Affidavits. Filed in the office of the Clerk of

the Dist. Court of Alaska, Second Division, at Nome,

Aug. 2, 1906. Jno. H. Dunn, Clerk. Geo. D.

Schofield, Atty. for Plffs. McB.
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In the District Court for the District of Alaska,

Second Division.

IN EQUITY—No.—
WILLIAM H. BUSH,

Plaintiff,

vs.

PIONEER MINING COMPANY (a Corporation),

the NOME EXPLORATION COMPANY (a

Corporation), BEAR MINING AND TRAD-
ING COMPANY (a Corporation), 0. W.

CARLSON, R. D. ADAMS, AXEL JOHN-
SON, CHARLES CURRY, HENRY TOM-

LINSON, also JOHN DOE and RICHARD
ROE, True Names Unknown,

Defendants.

Affidavit of William H. Bush.

United States of America,

District of Alaska,

Second Division,—ss.

William H. Bush, being first duly sworn, upon his

oath says

:

That he is the plaintiff in the above-entitled action

and that he is the same William H. Bush to whom a

deed w^as formerly executed by C. S. Hannum of

date October 3d, 1905, wherein there was conveyed
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Daisy Mining Claim, former!}^ located and known as

the Big Clid, same being and situate on the left limit,

first tier, opposite to, adjoining and parallel to Creek

Claim No. 1, Below Discovery on Dry Cr.eek in the

Cape Nome Mining and Recording District, District

of Alaska; that he is the same William H. Bush who

is named as grantee in the deed executed by Charles

Curry, E. B. Barthrop and Lela Barthrop, his wife,

of date September 20th, in the year one thousand

nine hundred and six, conveying to the said William

H. Bush an undivided one-quarter (3/4) interest in

the mining claim hereinbefore described; that he is

the same William H. Bush to whom a conveyance

was heretofore made by the Alaska Banking and

Safe Deposit Co., of date October 3d, 1905, and the

same having been filed for record on October 4th,

1905, wherein there was conveyed to this said affiant

all interest in the Big Clid Fraction and more par-

ticularly described as the Daisy Placer Fraction, and

that the facts relative to the transfer hereinbefore

referred to are these:

That at the suggestion of Henry Tomlinson, one

of the above-named defendants, w^ho was long prior

to the date of the deed made by the Alaska Banking

and Safe Deposit Company, well known to this

affiant, the affiant took over the interest of the said

Alaska Banking and Safe Deposit Company in and

to the mining claim hereinbefore described; that at
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the time of the transfer by said bank it was repre-

sented to this affiant that it had taken over and was

the owner of an undivided one-half (V2) interest in

the said Daisy Fraction Claim by reason of transfer

from Charles H. Curr}^; that the claim at the time of

said transfer was of little value and said bank

refused to do the assessment work and protect its

one-half (i/>) interest; that said bank thereupon

transferred to this affiant its interest in said claim

representing, as it was understood and claimed at

the time, an undivided one-half (i/>) interest; that

it was also stated to affiant at this time that C. S.

Hannum, whose affidavit is filed herein, was the

owner of an undivided one-quarter (14) interest;

that thereupon this affiant obtained from the said C.

S. Hannum his quitclaim deed to an undivided one-

quarter (1/4) interest in and to the said claim, it

being represented to this affiant that said Curry had

accepted the said accepting the proportional share

due for assessment work and issuing receipts there-

for; that these receipts were turned over to this

affiant by the said bank and C. S. Hannum, signed

by the said Curry, and which waived his attempted

forfeiture under the notice of forfeiture set out in

defendant's abstract; that at the time of the return

of this affiant to Nome, this affiant believed that he

was the owner and entitled to an undivided three-

quarters (%) interest in the Daisy clahn; that the

deed from Charles Curry to said bank for the undi-
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vided one-half (%) interest attempted to be con-

veyed by the said bank to this affiant has been lost or

destroyed by the said bank; that afterwards the said

bank officials did not remember, or claimed not to re-

member whether they obtained from the said Charles

Curry any deed to the said undivided one-half (i/i>)

interest; that this said Charles Curry never denied

to this affiant his right and interest to an undivided

one-quarter (1/4) interest imder the Hannum deed

and has at all times admitted that any claim to for-

feiture under his attempted interest had been waived

by him more than a year ago ; that he had attempted

to complete a forfeiture during the present summer

for the reason that this affiant, as he, the said Curry,

has stated, would not return to Alaska or help defend

the property; that the deed made the 20th day of

September, in the year 1906, by said Charles Curry,

E. B. Barthrop and Lela Florence Barthrop, con-

veying to this affiant the Daisy Placer Claim was

made at the suggestion of Clay Allen, attorney for

plaintiff herein, to clear up any question regarding

the rights of Charles Curry in and to the Hannum

undivided one-quarter (1/4) interest; that the said

deed was made and executed on the 20th day of

September, 1906, prior to the filing of the action

herein, and has for some days and since the execu-

tion thereof said deed has been in the custody of this

affiant.
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Further deponent saith not.

WILLIAM H. BUSH.

Subscribed and sworn to before me tliis 28tli day

of September, 1906.

[Notarial Seal] D. L. M. NOBLE,
Notary Public in and for the District of Alaska,

Residing at Nome, Alaska.

Received service of the within and foregoing

affidavit this 28th day of September, 1906, by true

copy.

A. J. DALY,

Attorney for Defts.

[Endorsed] : No. 1607. In the District Court, Dis-

trict of Alaska, Second Division. William H. Bush,

Plaintiff, vs. Pioneer Mining Company, a Corpora-

tion, et al.. Defendants. Affidavit of William H.

Bush. Filed in the Office of the Clerk of the Dist.

Court of Alaska, Second Division, at Nome, Sep.

28, 1906. Jno. H. Dunn, Clerk. By ,

Deputy. Clay Allen, Attorney for Plaintiff. McB.
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In the District Court for the District of Alaska,

Second Division,

Term Minutes, Special September, 1906, Term,

Begun and Held at the Town of Nome in Said

District and Division, Sej^t. 24, 1906.

Monday, October 1, 1906, at 9:30 A.M.

Present: Hon. ALFRED S. MOORE, Judge.

John H. Dunn, Clerk.

Angus McBride, Deputy Clerk.

J. J. Reagan and W. N. Landers, Asst. U.

S. Attys.

Thos. C. Powell, U. S. Marshal.

Now upon the convening of court the following

proceedings were had:

No. 1607.

BUSH

vs.

PIONEER MINING CO. et al.

The Court rendered an oral decision refusing to

grant plaintiff an injunction. The Court stated that

' 'On the showing before the Court the prior location

•vas the one under which the defendants claim, which

was in 1899 and plaintiff claims under a 1900 loca-

tion. It devolves on the plaintiff to show that the

prior location was not a valid location and was not
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a subsisting location at tlie time lie located, and

1 ler'jin is the weakness of the plaintiff's case/'

Tlpon request of Clay Allen an exception was al-

wmed plaintiff to the ruling of the Court.

1 :30 P. M.

No. 1607.

BUSH

vs.

PIONEER MINING CO. et al.

Clay Allen presented to the Court an order per-

mitting plaintiff to amend his bill in equity by inter-

lineation in paragraph 13, which order was signed

and filed. Mr. Allen also presented an order over-

ruling all objections of defendants to the bill, which

order was signed and filed. The Court also signed

an order consolidating the action at law and an

action in eouitv in one case. Order filed.

And, now in furtherance of justice and that right

may be done, and in order that the foregoing may be

made a part of the record in the above-entitled cause,

the plaintiff herein, William H. Bush, tenders and

presents the foregoing as his bill of exceptions here-

in and prays that the same may be settled, allowed,

signed, sealed and certified by the above-entitled

court, and the Judge thereof, as the bill of exceptions
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of the said plaintiff and made a part of the record

in the above-entitled cause.

CLAY ALLEN,

Attorney for Plaintiff.

In the District Court for the District of Alaska, Sec-

ond Division.

IN EQUITY—No. 1607.

WILLIAM H. BUSH,

Plaintiff,

vs.

PIONEER MINING COMPANY (a Corporation),

THE NOME EXPLORATION CO]MPANY

(a Corporation), BEAR MINING AND
TRADING C0:MPANY (a Corporation), 0.

W. CARLSON, R. D. ADAMS, AXEL JOHN-

SON,CHARLES CURRY, HENRY TOM-

LINSON, Also JOHN DOE and RICHARD
ROE, True Names Unknown,

Defendants.

Order Settling Bill of Exceptions.

Be it further remembered, that this cause coming

on regularly for hearing before the above-entitled

court on this day of October, A. D. 1906, upon

the application of the above-named plaintiff for an

order of this Court that the bill of exceptions, filed

herein on the day of October, 1906, be settled,

allowed and certified to as the bill of exceptions
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of the plaintiff herein, the plaintiff appearing by

, his attorney, and the defendants b.y their

attorney A. D. Daly, Esquire, and the said bill of

exceptions having been served, filed and presented

for settlement and allov/ance within the time and in

the manner provided by law, and the said bill of ex-

ceptions as proposed b}' plaintiff having been cor-

rected and amended until made conformable to the

truth, the Court finds, and it is now certified, that

the foregoing bill of exceptions contains a full and

true statement of all the evidence in said cause, and

a full, true and correct statement of all proceedings

had and taken and which occurred upon the hearing

of s lid motion;

It is therefore ordered and adjudged that the said

and foregoing bill of exceptions, filed as aforesaid,

as tl e same now stands, corrected and amended as

afore §aid, be, and the same is, hereby settled and al

lowe(' as the true and corrected bill of exceptions of

the Sc id plaintiff in the above-entitled cause, and the

same, as so settled and allowed, are now and here

certifi ^d and signed accordingly by the undersigned,

the Ji dge of the above-entitled court, who presided

at the trial of the above-entitled cause.

It i^ further ordered and adjudged that the said

bill of exceptions, as settled, allowed and certified

to by 'his Court, be filed as such with the clerk of
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the O airt as of this date, and the same are hereby

made i part of the record in the above-entitled cause.

ALFRED S. MOORE,
Distric t Judge, District of Alaska, Second Division.

Ser\'\ce of copy of the within and foregoing pro-

posed 1 -ill of exceptions upon me is hereby admitted

this 6tli day of October, A. D. 1906.

A. J. DALY,

Attorney for Defendants.

Due f'.nd legal service of the within bill of excep-

tions a^' settled and allowed and certified to by the

above-c ntitled court is hereby admitted this day

of October, A. D. 1906.

jr:rittornev for Defendants.

In th( District Court for the District of Alaska, Sec-

ond Division.

CHARLES H. CURRY and HENRY TOMLIN-
SON,

t Plaintiffs,

vs.

PIONEER MINING COMPANY (a Corporation),

NOilE EXPLORATION COMPANY (a Cor-

poration), O. W. CARLSON, R. D. ADAMS,
AXEL OLSEN, and JOHN DOE and RICH-

ARD ROE, True Names Unknown,

Defendants.
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Affidavit of Axel Olsen.

United States of America,

District of Alaska,—ss.

Axel Olsen, being first duly sworn, on his oath de-

poses and says:

In the spring of 1899 I was working at the Oppollo

mine on Unga Island, also known as the Unga mine.

Upon news of a strike around Nome coming to Unga,

an agreement was entered into between a number of

the men at Unga, among whom was Captain Otto

W. Carlson, to have myself, A. A. Johnson and John

Nelson proceeded upon the schooner known as the

^^Bear" with an outfit of provisions to the new strike

to locate claims. Our schooner arrived at Nome on

May 26th, 1899, being the first boat to arrive that

year. We immediately began to prospect and locate

claims and among other claims we located the Molas-

ses and Honey claims on Dexter Hill and the Early

Bear, being a bench claim adjoining No. 3 Above Dis-

covery on Dry Creek, and the Bear Cub claim, ad-

joining No. 1 Below Discovery on Dry Creek. Upon

June 11th, 1899, I located the Bear Cub claim.

There were present at that time of my location Mr.

A. A. Johnson, George Gardner and his partner and

several others. Johnson and myself prospected said

ground by digging around upon the same and dis-

covered gold. I started to locate said claim by plac-
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ing my initial stake at the common corner point of

No. 1 Below and No. 2 Below Discovery on Dry

Creek. This stake was a large willow stake, faced

on one side and marked with pencil by me ''Bear

Cub No. 1"; I established the second stake at the

common corner point of No. 1 Below Discovery and

Discov^y, bemg the southeast corner of Jl^Tll 1' tle-

tor Discovery ;^this staK^ was also a large w^ilic^^

stake, faced on one side, and marked with pencil

''Bear Cub No. 2.'' The northwest corner stake was

established about 600 feet in a northeasterly direc-

tion from the southwest corner stake and was also

marked "Bear Cub No. 3" in pencil. No. 4 stake

was placed at the northeast corner of said claim

about 600 feet in a northeasterly direction from the

southeast corner and was a large willow stake, faced

on one side, marked with pencil "Bear Cub No. 4."

Said willow stakes were the largest stakes that we

could find in that vicinity. Said claim as so staked

by me immediately adjoining and paralleled No. 1

Below Discovery on Dry Creek, having the same

length as No. 1 Below, and was about 600 feet in

width. I posted a copy of my location notice upon

said initial stake or No. 1 stake and placed the same

in a slit in that stake. I also recorded my location

notice in the recording office of the Cape Nome Re-

cording District upon June 16th, 1899, and the same

is now of record on page 28, in vol. 12 of said rec-
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ords, a copy of which location notice is attached

hereto and marked Exhibit ^^A."

Shortly after I staked the Bear Cub claim mv-

self and partners put a tent ujoon said ground which

tent a short time aftei^^yard was remoyed to Grouse

Gulch but was returned to said claim a few days

after and remained upon the said claim in all about

a month and a half, during which time myself and

my partners, Johnson and Nelson, did prospecting

work at interv^als upon the claims. During said time

we made a number of discoyeries of gold within the

boundaries of said Bear Cub Claim, as described by

me aforesaid, in the shape of small prospects.

In the fall of 1899 Mr. A. A. Jolmson and myself

returned to Unga Island and deeded the locations

made by us to the Bear Mining and Trading Com-

pany, a corporation, organized under the laws of the

District of Alaska, and composed of those who were

associated with us in making this expedition.

At the opening of nayigation in 1900 A. A. John-

son and myself returned to Nome. Mr. Nelson had

remained in Nome during the winter and had looked

after our claims. When we arriyed Johnson and

myself, with Mr. Nelson went around to the yarious

claims owned by the Bear Mining & Trading Com-

pany and examined them and found the stakes of all

the claims intact and found the stakes of the Bear

Cub claim in the same place and in the same condi-
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tion as I had placed them, as before described. ]

procured lumber from Captain Carlson after hh

arrival in June, 1900, and set board stakes at th(

corners of the Bear Cub claim alongside of the wil

low stakes Avhich I had placed the year before, a!

above described. These stakes were about 5 feet b^

1 Y^"x3^^ in dimensions. They were marked wit!

pencil ^^Bear Cub- ' and numbered 1, 2, 3, and 4, an(

were placed alongside of the willow stakes markec

with the same numbers.

During the month of June, 1900, Mr. Johnson an(

I put up a tent upon the Bear Cub claim and durinj

the most of that month and a part of July, ^^^e weri

camped there, prospecting and mining except upo]

a few^ occasions when we were off prospecting ii

other localities.

During the fall of the year 1900 I was again upoi

the claim and did other prospecting work. Th

amount of work done by myself and Mr. Johnsoi

and Mr. Nelson during said year was largely in ex

cess of one hundred dollars' worth. In additioi

Captain Carlson, not knowing of the assessmen

work for said year 1900 having been done by us ; als

had the assessment work performed upon said clair

for said year 1900.

During the year 1901 T visited the said Bear Cu

claim. I had a cabin during tlie most of the yea

1901 at Martin Creek and I crossed over said Bea
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Cub claim in going from Martin into Nome, return-

ing to my cabin. During the said year I examined

the corners and stakes of said Bear Cub claim a num-

ber of times and always found them established as

I had found them, both the willow and the wooden

stakes. I never saw any stakes of the Daisy Claim

or Big Clid claim at any of such times.

During the winter of 1901-02 I was engaged with

my associates in extensive mining operations upon

the Sugar claim on Dexter Hill. Such operations

engaged all of my time and attention, and my fam-

ily was established on said claim and I very seldom

left said claim. In the spring of 1902 I left Nome

and went to Candle. If any work was done in the

sj)ring of 1902 as described by the plaintiff in his

affidavit as having been done by his laymen it was

done while my attention and those of my partners

interested in said Bear Cub claim, was taken up en-

tirely with the operations and workings upon the

Sugar claim. In my absence from Nome to Candle

and their absence upon a prospecting trip in the

spring of 1902 in the Casadepaga country I never

heard, nor my partners, to my knowledge, never heard,

of any such operations being conducted upon said

claim as described by plaintiff in his affidavit and

we certainly would have taken steps to have stopped

the same and had such parties arrested if we had

heard that they were so doing.
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During the summer of 1902 after my return from

Candle John Nelson, A. A. Jolmson and myself sold

our interest in the Bear Cub claim and the other

claims owned by the Bear Mining and Trading Com-

pany and our interest in the company to the Pioneer

Mining Company and J. W. Kelly, who I under-

stood afterward transferred such interests to the

Nome Exploration Company.

I have been upon the Bear Cub claim within the

last few days and carefully examined the corners of

said claim. The corners of said claim as established

by me at the original location made by me on June

11th, 1899, are marked by a large prominent posts,

the ''Bear Cub" and the name of the corner cut in

with a knife. Those stakes are standing on exactly

the same spots as my original corner stakes as estab-

lished by me at the time of my location. I also found

two of my old willow stakes broke off.

I never heard of the Daisy claim or the Big Clid

location until at about the time of the beginning of

this action and I never knew of any work being done

by any one on behalf of said location upon the Bear

Cub claim.

I have no interest whatever in the outcome of this

action.

AXEL OLSEN.
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Subscribed and sworn to before me this 27tli day

of July, 1906.

[Notarial Seal] D. B. CHACE,

Notary Public in and for the District of Alaska, Re-

siding at Nome.
EXHIBIT '*A."

BENCH CLAIM LOCATION.

I, being a citizen of the United States, hereby claim

and stake for Placer Mining Purposes, 1320 N. W.

from this stake (No. 1) to stake No. 4 & 660 ft. N. E.

from stake No. 1, 2, 3, 4.

This claim shall be known as the Bear Cub Claim

which is distinctly stake No. 1-2-3-4 & set S. E. from

claim No. 1 Below on Dr}^ Creek, Cape Nome Mining

District, Alaska. June 11, 1899.

Locator : AXEL OLSEN.

Witnesses

:

G. H. GARDNER.
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In the District Court, for the District of Alaska, Sec-

ond Division,

CHARLES H. CURRY and HENRY TOMLIN-

SON,

Plaintiffs,

vs.

PIONEER MINING COMPANY (a Corporation),

NOME EXPLORATION COMPANY (a

Corporation), O. W. CARLSON, R. D.

ADAMS, AXEL JOHNSON, and JOHN
ROE and RICHARD ROE, True Names Un-

known,

Defendants.

Affidavit of Otto W. Carlson.

United States of America,

District of Alaska,—ss.

Otto W. Carlson, being first duly sworn, upon his

oath, deposes and says

:

I know Axel Olsen the locator of the Bear Cub

claim. In company with a number of others asso-

ciated together for the purpose of locating placer

mining claims in the Cape Nome District, we sent

Axel Olsen, A. A. Johnson and John Nelson to Nome
in the schooner ''Bear" in the spring of 1899. Dur-

ing the year 1899 I was living at Unga.
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In the fall of 1899, Mr. Olsen and Mr. Johnson re-

turned to Unga in the schooner ''Bear." They re-

ported that they and Nelson had located a number

of claims in the Cape Nome Mining District, among

others being the Bear Cub claim. A corporation

was formed by those who had associated themselves

as aforesaid, known as the Bear Mining and Trad-

ing Company, and Mr. Olsen and Mr. Johnson deeded

the claims that they had located to such corpora-

tion. Axel Olsen deeding the Bear Cub claim. Said

Olsen and Johnson then received stock in said com-

pany. They spent the winter at Unga and during

said winter they often spoke of the claims they had

located, and said Olsen and Johnson described the

location of the Bear Cub claim as being the claim

adjoining No. 1 Below Discovery on Dry Creek on

the left limit. I went to Nome in the spring of 1900,

at the opening of navigation. Shortly after my ar-

rival I met Mr. Olsen and Mr. Johnson. Mr. Olsen

turned over to me the blue print sketches. Upon

request of Mr. Olsen and Mr. Johnson I provided

them with boards, which I brought in, for the pur-

pose of their using these boards as stakes upon the

Bear Cvib claim, and on other claims of the Bear

Mining and Trading Company.

In the summer of 1900, I became acquainted with

the Bear Cub claim. I examined the stakes of the

Bear Cub claim, as I did several of the other claims

of the Bear Mining and Trading Company, namely,
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the Honey, Molasses, and Early Bear. I found said

Bear Cub claim to be a well-staked claim, parallel-

ing and adjoining No. 1 Below Discovery on Dry

Creek on the left limit. Each of the corners of said

claim were marked by two stakes, a willow and a

board stake, and marked with the name *'Bear

Cub" and the name of the corners. The southeast

corner of the Bear Cub was at the same point as the

northeast and southeast corners of No. 2 and No. 1

Below Discovery on Dry Creek, respectively; and

the southwest corner of the Bear Cub was at the

common comer of Discovery and No. 1 Below Dis-

covery, said Discovery claim, however, was known

at that time as the Eskimo Chief. The northeast

and the northwest corner stakes of the Bear Cub

claim were placed about 600 feet in a northeasterly

direction from the southeast and southwest corners,

respectively, of the Bear Cub claim. Said Bear

Cub claim was in length the same as No. 1 Below Dis-

coverv on Dry Creek and was about 600 feet in width.

During said summer I took Mr. Cap. King upon

the Bear Cub claim and the Earlv Bear claim, for

tlie purpose of giving him his choice of a lay upon

either of the claims. I pointed out the Bear Cub

claim to him at said time.

In 1900, I had a man by the name of Wooster do

the assessment work upon the Bear Cub Claim for

said year, although I afterward learned that Axel
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Olsen and A. A. Johnson had done more than the

required amount for that year. I know that he did

the assessment work upon said claim and I paid him

the sum of $100.00 therefor, and he made a proof of

labor, which I recorded in the Cape Nome Recording

District.

I know that the assessment work was done upon

the Bear Cub claim for each year following, by the

Bear Mining and Trading Company, and after the

purchase by the Nome Exploration Company of the

interests of Axel Olsen, A. A. Johnson and John

Nelson the assessment work was done by the Bear

Mining and Trading Company and Nome Explora-

tion Company.

I have heard read the affidavit of the plaintiff

Charles Curry that a large amount of work was done

upon the premises claimed by him as the Daisy claim.

If such work was done it was done entirely with-

out my knowledge or the knowledge of any of my
associates in the Bear Mining and Trading Com-

pany. If any knowledge had come to me of any such

work being done, I would have immediately taken

steps on behalf of my company to have the work

stopped by an order of the Court, I did not learn

that some work had been done in 1902 upon Bear

Cub ground by other than the Bear Mining and Trad-

ing Company, a long time after the work had been

done, but as said party never re-appeared, and as
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I never heard anything further about them in con-

nection with the ground, I considered that they had

been sniping or stealing from the ground and were

content to get away with what they had sniped, and

did not think anything more about it. I never knew

of the claims of the plaintiff to owning any of the

premises covered by the Bear Cub claim until this

spring when Chas. Curry accosted me on the street

and told me that he was going to have the work stop-

ped on the Bear Cub.

I have looked carefvilly after the Bear Cub, as

well as the other claims of the Bear Mining and

Trading Company, acting on my own behalf, and on

the behalf of my associates, and have had powers

of attorney from practically all of my associates,

other than A. A. Johnson, Axel Olsen and John Nel-

son for the past four or five years. I am a large

owner of the Bear Cub Mining and Trading Com-

pany's stock. During my residence in Nome since

1900, I have taken considerable pains to see that all

the claims of the Bear Mining and Trading Com-

pany were well staked and that the stakes were kept

up on them.

During all the time since 1900, I made frequent

trips to the Bear Cub claim, looked over the stakes,

and I know that said claim was well staked and well

marked upon the ground by good and permanent
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stakes, and said stakes were re-estaWislied whenever

same became missing.

In the fall of 1905 on behalf of the Bear Mining

and Trading Company, I leased said Bear Cub claim

to R. D. Adams and A. N. Ashley, and also Nels

Christensen. Said lessees have done a large amount

of development and prospecting work upon said

claim, and the said lessees Adams & Ashley have es-

tablished a hoist and apparatus for working, and put

down holes to bedrock a distance of seventy-five to

eighty-five feet and established a pump for the pur-

pose of working said claim. Said Nels Christensen

has also done a large amount of development and

prospecting work upon said Bear Cub claim. Both

of said leases will expire in June, 1907. If said

lessees arc restrained from working and mining said

premises it will work a great injury to them.

OTTO W. CAELSON.

Subscribed and sworn to before me this 2-lth day

of July, 1906.

[Notarial Seal] ALFEED J. DALY,

Notary Public in and for the District of Alaska, Ee-

siding at Nome.
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In the District Court, for the District of Alaska, Sec-

ond Division.

CHAELES H. CUERY and HENEY TOMLIN-

SON,

Plaintiffs,

vs.

PIONEEE MINING COMPANY (a Corporation),

NOME EXPLOEATION COMPANY (a

Corporation), O. W. CAELSON, E. D.

ADAMS, AXEL JOHNSON, and JOHN
DOE and EICHAED EOE, True Names Un-

known,

Defendants,

Affidavit of D. E. Cox.

United States of America,

District of Alaska,—ss.

D. E. Cox, being first duly sworn, upon his oatli,

deposes and says:

I have been a resident of the District of Alaska,

since 1898 ; I have resided in Nome and vicinitv since

February, 1899 ; during the 3^ear 1899, I was engaged

In mining and propecting, and also in working as a

miner for the Wild Goose Mining and Trading Com-

pany.

I know the defendant Axel Olsen; I also know

those who were associated with him in prospecting



Pioneer Mining Company et al. 207

and mining during 1899, as his partners ; their names

are A. A. Johnson and Conrad Nelson. I first be-

came acquainted with all three of them early in the

spring of 1899. They arrived upon their own

schooner the 26th day of Mav, 1899, it being the
.J

first boat to arrive at Nome; about the middle of

June, 1899, in company with Axel Olsen and Tom

Vallier, I made a trip to Drouse Creek. On my way

there we passed over Dry Creek and over and across

a certain claim which was staked on the bench off of

Dry Creek adjoining Creek Claim No. 1 Below Dis-

covery on Dry Creek on the left limit. Mr. Olsen

called my attention to this claim as we went upon it,

and told us that this was the first claim he had lo-

cated in the country. At that timiC a small tent was

upon the ground. Mr. Olsen told us that he and

his partners had placed the tent there and intended

to live in it while doing some prospecting upon the

claim. As we needed a tent upon the trip, we took

down this tent and took it along with us.

The Bear Cub claim at that time was a well staked

claim and its boundaries were well marked u^Don the

grounds with fo;ir large willow stakes. There was

one of the stakes placed at the common corner of

Discovery and No. 1 Below Discovery on Dry Creek,

another was placed at the common corner of No. 1

Below Discovery and No. 2 Below Discovery on Dry

Creek, marking the southwest and southeast corners
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respectively of said Bear Cub claim. The other

stakes were placed at the northeast and northwest

corners and were placed in a northeasterly direction

from the other stakes about the usual wddth of a

claim from said other two stakes. Said Bear Cub

claim paralleled and adjoined No. 1 Below Discov-

ery on Dry Creek, being in length the same as claimed

No. 1 Below Discovery, and being in width about

the usual width of mining claims. I did not measure

the width of the claim, but to the best of my knowl-

edge and belief said Bear Cub claim would be about

600 feet in width. Said claim was a particular well-

marked claim for that time, and showed the locator

to have taken considerable pains to mark the boun-

daries.

During the year 1899, I passed over said claim and

was in the vicinity of said claim a number of times.

During the fall of the year I worked upon Discover}^

claim for the Wild Goose Mining and Trading Com-

pany, and did not work in that vicinity. I also did

teaming on Dry Creek, and in so doing passed said

claim many times. During all of said times the said

Bear Cub claim remained a well-marked claim, with

its boundaries well established as aforementioned.

Said claim during the year 1899 became a well-

known claim among the miners of Dry Creek, and

the Cape Nome Recording District. It was recog-

nized as one of the first locations made on the benches

of Dry Creek.
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During the 3^ear 1900, I passed over and in the

vicinity of said Bear Cub claim many times and did

work in the vicinity thereof. During that year, I

was engaged in working for the Wild Goose Mining

and Trading Company upon Discovery Claim. Dur-

ing said year the said Bear Cub claim was a well-

marked claim, and its boundaries established as be-

fore described and was well recognized and well

known. I have had considerable acquaintance with

said claim since the year 1900, and said claim during

said time and from that time that I first became ac-

quainted with it in 1900 has always been a well-

marked, well established claim, well known and well

recognized by the prospectors and miners of Dry

Creek, and generally by the miners of the Cape Re-

cording District. I never knew or never heard of

the location of the said Bear Cub claim being ques-

tioned for any reason, and have always considered

it one of the best located and best marked claims in

the whole mining District.

Affiant further says that he has no interest in the

outcome of this action.

DAN COX.

Subscribed and sworn to before me this, 26th day

of July, 1906.

[Notarial Seal] ALFRED J. DALY,

Notary Public in and for the District of Alaska, Re-

siding at Nome.
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In the District Court for the District of Alaska, Sec-

ond Division.

CHARLES CURRY and HENRY TOMLINSON,

Plaintiffs,

vs.

PIONEER ]MINING COMPANY (a Corporation),

NOME EXPLORATION COMPANY (a Cor-

poration), 0. W. CARLSON, R. D. ADAMS,

AXEL OLSEN and JOHN DOE and RICH-

ARD ROE, True Names Unknown,

Defendants.

Affidavit of Andrew Olsen.

United States of America,

District of Alaska,—ss.

Andrew Olsen, being first duly sworn, upon his

oath deposes and says:

I have been living in the vicinity of Nome since

1900. Since that time I have been engaged in min-

ing working upon my own properties and properties

of others.

I know the Bear Cub Placer Mining Claim, being

a placer mining claim adjoining No. 1 Below Dis-

covery on Dry Creek on the left limit in the Cape

Nome Recording District, District of Alaska. I first

became acquainted with said claim in the middle of

June, 1900. I knew Axel Olsen and A. A. John-
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son at that time. I met them on Dexter Hill where

the.y had located the Molasses and Honey claims.

They left Dexter Hill to go to the Bear Cub claim to

do some work on that claim. A few days after they

left I went to town and on my way into Nome went

over to the Bear Cub claim to see Mr. Olsen and Mr.

Johnson. They were then camped upon the Bear

Cub claim and were doing some work. I asked Mr.

Olsen about the claim and about its boundaries and

'

he took me first to the southeast corner of the Bear

Cub which was at the southeast corner of No. 1 Be-

low Discovery and the northeast corner of No. 2

Below Discovery. This corner of the Bear Cub was

marked by a willow stake and also a wooden stake

about the thickness and width of a picket. This

last stake was marked ^^Bear Cub No. 1." We then

went to the southwest corner of the Bear Cub, which

was at the southeast corner of Discovery and the

northeast corner of No. 1 Below Discovery on Dry

Creek. This corner also marked by two stakes, a

picket stake similar to the picket stake at the south-

east corner, and also a willow stake. The northwest

corner was about 600 feet in a northeasterly direc-

tion from the southwest corner and the northeast

corner was about 600 in a northeasterly direction

from the southeast corner. Both of said corners

were marked with willow and picket stakes, which

picket stakes were marked No. 3 and No. 4 re-
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spectively, and marked '^Bear Cub." Mr. Olsen

told me at that time that he had placed the willow

stakes when he first located the claim and that he

had also placed the picket stakes a short time be-

fore when he began to camp on the claim. The

claim, in my opinion, was a particularly well-marked

claim, and not the slightest difficult.y would be had

in determining- the boundaries of said claim by said

stakes. No one by the slightest examination of the

stakes at the various corners of the adjoining creek

claims could help knowing that the bench claim ad-

joining No. 1 Below Discovery on Dry Creek on the

left limit was staked as the Bear Cub claim.

During the month of July, I passed said claim

again and found Mr. Olsen and Mr. Johnson still

working upon the claim. I have been in the vicinity

of said claim many times and always knew of said

claim as the Bear Cub claim, and in conversation

with miners with reference to ground in that vi(nn-

ity, ever since that time, have always heard and

known of said Bear Cub claim as being the bench

claim adjoining No. 1 Below Discovery on Dry Creek.

I have never heard of the Daisy claim.

Said Bear Cub claim has been, ever since 1900, to

my knowledge, one of the best known and best

staked claims in the Cape Nome Mining District.

ANDREW OLSEN.
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Subscribed and sworn to before me this 26th day

of July, 1906.

[Notarial Seal] ALFRED J. DALY,

Notary Public in and for the District of Alaska, Re-

siding at Nome.

In the District Court for the District of Alaska^ Sec-

ond Division.

CHARLES CURRY and HENRY TOMLINSON,

Plaintiffs,

vs.

PIONEER MINING COMPANY (a Corporation),

NOME EXPLORATION COMPANY (a Cor-

poration), Q. W. CARLSON, R. D. ADAMS,
AXEL OLSEN, and JOHN DOE and RICH-

ARD DOE, True Names Unknown,

Defendants.

Affidavit of Oscar Crockstad.

United States of America,

District of Alaska,—ss.

Oscar Crockstad, being first duly sworn, upon his

oath deposes and says

:

I have been a resident of the District of Alaska,

for sixteen years. For the past six years I have

been a resident of Nome and vicinity, and during

that time I have engaged in mining and am now en-

gaged in mining in the vicinity of Snake River, to-

gether with my partners.
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I know the Bear Cvib Placer Mining Claim. I first

became acquainted with that claim in the summer of

1900. In the summer of 1900, in company with Axel

Olsen, I was looking for vacant ground in the vicin-

ity of the Bear Cub claim. On our way from Nome,

at the suggestion of Mr. Olsen, we went upon said

Bear Cub claim and Mr. Olsen told me at that time

that it was the first claim that he had staked in the

country. We went around to the various corners

to look at his stakes and to examine them and I

went with him. We found stakes of the Bear Cub

claim at each of the four corners. They were large,

prominent, wooden stakes placed longside of willow

stakes. Said stakes marked the boundaries of a

claim paralleling No. 1 Below Discovery on Dr}^

Creek, having a width of about 600 feet. One of

the said stakes, which would be the southeast corner

of the Bear Cub, claim, stood at a bunch of stakes

which served to mark the common corner point of

No. 1 and No. 2 Below Discovery on Dry Creek, and

the southwest corner stake stood at a bunch of

stakes, which served as the common corner of Dis-

covery and No. 1 Below Discovery on Dry Creek;

the northeast corner stake stood about 600 feet, in

an northeasterly direction from the southeast cor-

ner stake, and the northwest corner stake stood

about 600 feet in an northeasterly direction. Said

stakes readily marked the boundaries of said claim,
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and the slightest examination upon the ground

would have shown that said bench claim on the left

limit adjoining No. 1 Below Discovery was staked as

the Bear Cub claim, all of the said wooden stakes

being marked with the name '^Bear Cub." In my
opinion said Bear Cub claim was one of the best

marked claims in the Cape Nome Mining District at

that time.

I have worked upon No. 3 Above Discovery on Dry

Creek, and since 1901 I have owned interests in

claims at the head of Fox Gulch, about a mile from

said Bear Cub claim, and have worked and lived

there a large part of each year since 1901 to the

winter of 1905. During all of that time I have

known the Bear Cub claim as the stakes were pointed

out to me, and as I saw them in 1901, and dviring all

of that time the Bear Cub claim was a well-known

and well-recognized claim among the miners of that

vicinity and was respected as one of the earliest loca-

tions upon Dry Creek. I never heard or knew of

its title being questioned by anyone during all of

said time, I never knew of anyone claiming to be

the owners of said claim other than Axel Olsen and

his partners and their successors and trustees.

I have no interest whatever in the outcome of

this action.

OSCAR CROCKSTAD.
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Subscribed and sworn to before me this 25th day

of July, A. D. 1906.

[Notarial Seal] ALFRED J. DALY,

Notary Public in and for the District of Alaska, Re-

siding at Nome.

In the District Court for the District of Alaska, Sec-

ond Division.

CHARLES CURRY and HENRY TOMLINSON,

Plaintiffs,

vs.

PIONEER MINING COMPANY (a Corporation),

NOME EXPLORATION COMPANY, (a

Corporation), O. W. CARLSON, R. D
ADAMS, AXEL OLSEN and JOHN DOE
and RICHARD ROE, True Names Unknown,

Defendants.

AfBdavit of Otto Mahla.

United States of America,

District of Alaska,—ss.

Otto Mahla, being first duly sworn, deposes and

says:

I am a miner by occupation and have been a resi-

dent of Nome and vicinity during the past six years.

In the summer of 1900, I was working for Axel

Olsen and his associates upon the Sugar Placer Min-

ing Claim on Pexter Hill. During that summer I

made frequent trips to Nome from said Sugar claim
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and from said Nome back to said claim. Some of

these times Mr. Olsen went with me, and upon a

nmnber of these occasions Mr. Olsen and I came on

and across the Bear Cub Placer Mining Claim dur-

ing said summer of 1900, and upon such times Mr.

Olsen pointed out said claim and its stakes and told

me that it was the first location that he had made

in the country, and told me of the character of the

ground and the work that he had done upon the

claim during the year 1900, and discusses generally

said claim. Mr. Olsen expressed a good deal of

faith that said claim would become a mine and that

a body of paydirt would be found upon it some (\.ixj.

The claim at that time was well marked by stakes

at the various corners and was a claim immediatel.y

adjoining No. 1 Below Discovery on Drv Creek on

the left limit; having the same length as No. 1 Be-

low Discovery and being about 600 feet in width.

There Avas no difficulty in determining the boun-

daries of said claim by the stakes.

Since the 3^ear 1900, I have often been upon said

Bear Cub claim in course of traveling in going about

the countrv, and have alwavs recognized and known

said claim as the Bear Cub claim, and the said claim

was always recognized and known by the miners in

that vicinity and understood to be the Bear Cub

claim adjoining No. 1 Below Discovery on Dry

Creek. In discussing the ground and claims in that

vicinity by those acquainted in that locality, the Bear
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Cub claim was always spoken of as one of the best

known and best located claims in that vicinity, and

I never heard the title of Axel Olsen and his asso-

ciates ever questioned.

I have no interest in the outcome of this action.

OTTO MAHLA.

Subscribed and sworn to before me this 25th dav

of July, 1906.

[Notarial Seal] ALFRED J. DALY,

Notary Public in and for the District of Alaska, Re-

siding at Nome.

In the District Court for the District of Alaska, Sec-

ond Division.

CHARLES CURRY and HENRY TOMLINSON,
Plaintiffs,

vs.

PIONEER MINING COMPANY (a Corporation),

NOME EXPLORATION COMPANY (a Cor-

poration), 0. W. CARLSON, R. D. ADAMS,

AXEL OLSEN, and JOHN ROE and RICH-

ARD ROE, True Names Unknown,

Defendants.

Affidavit of George Henry Adams.

United States of America,

District of Alaska,—ss.

George Henr}^ Adams, being first duly sworn, upon

his oath deposes and says

:
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During the summer of 1903, I was in the employ

of the Nome Exploration Company, and was in

charge of the doing of the assessment work upon the

claims owned by said company; among claims upon

which the assessment work was done by said com-

pany under my charge and control was the Bear

Cub claim, which is a bench claim immediatel}^ ad-

joining No. 1 Below Discovery on Dry Creek in

the Cape Nome Recording District, District of

Alaska. During the month of August, 1903, I had

a number of men working upon said Bear Cub claim

and a large amount of work was being done, largely

in excess of one hundred dollars' worth. On behalf

of said company and under the instructions of the

manager, Mr. J. W. Kelly, I examined the stakes

upon all of the claims of the company while the as-

sessment work was being done, and examined among

other claims the Bear Cub claim stakes. There was

one stake of said Bear Cub claim, which would be

the southeast corner stake at the common corner of

No. 1 Below Discovery and No. 2 Below Discovery

on Dry Creek, and the southw^est corner stake estab-

lished the common corner of Discovery and No. 1

Below Discovery on Dry Creek; the northeast cor-

ner stake of said claim was situated about 600 feet

in a northeasterly direction and the northwest cor-

ner stake was situated about 600 feet in a north-

westerly direction from the southwest corner. All
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of said stakes were large, prominent posts and all of

said stakes were marked ^'Bear Cub" with the name

of the appropriate corner. If an}" of said stakes had

been missing I certainly would have established

them, as I was ordered to do so by the manager of

the Nome Exploration Company wherever I found

any stakes missing upon their claims. I did not find

any of the stakes of the Daisy claim of the Big Clid

claim around upon the ground.

I found said Bear Cub claim by the description

given me at the office of the Nome Exploration Com-

pany as being the bench claim adjoining No. 1 Be-

low Discovery on the left limit of Dry Creek, and

had not the least difficulty in finding the claim and

the stakes as I have described tlien. The least

casual inspection of the ground and stakes would

have shown anyone that said bench claim adjoined

No. 1 Below Discovery had been staked and located

as the Bear Cub claim. It is absolutely impossible

for anyone to have examined said Bear Cub claim

at the time that I went upon it and not have known

the Bear Cub stakes. Said Bear Cub claim has al-

ways been known by me since said time as a well-

recognized, well-known claim, and it had been gen-

erally recognized and known b}^ people knowing that

section where it is situated, as a well-recognized,

well-known, and well-established claim, it being gen-

erally known, vmderstood, and siDoken of by miners
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as the bcneli claim imiiiediately adjoining No. 1 Be-

low Discovery on the left limit of Dry Creek.

The work done under my supervision upon said

claim consisted of holes dug along the line of the

Bear Cub claim and No. 1 Below Discovery on Dry

Creek.

I have no interest whatever in the outcome of this

action.

GEO. H. ADAMS.

Subscri])ed and sworn to before me this 26th day

of July, 1906.

[Notarial Seal] ALFRED J. DALY,

Notar.y Public in and for the District of Alaska, Re-

siding at Nome.

In the District Court for the District of Alaska, Sec-

ond Division.

CHARLES II. CURRY and HENRY TOIMLIN

SON,

Plaintiffs,

vs.

PIONEER MINING COMPANY (a Corporation),

NO^IE EX]^LORATION COMPANY (a Cor-

poration), 0. W. CARLSON, R. D. ADAMS,

AXEL OLSEN, and JOHN DOE and RICH-

ARD ROE, True Names Unknown,

Defendants.
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Affidavit of Frank Righini.

United States of America,

District of Alaska,—ss.

Frank Eighini, being first duly sworn, upon liis

oath deposes and says

:

I first came to Nome in April, 1899, and have lived

in Nome and Vicinity, with the exception of one win-

ter, since that time, and have been engaged during

said time mostly in mining.

I know the Bear Cub claim. I knew it in 1899. I

knew it to be a bench claim inmiediately adjoining No.

1 Below Discovery on Dry Creek on the left limit. Tt

is a well-known and well-recognized claim among the

miners at that time, and ever since 1898 has been a

prominent, well-known, and w^ell-recognized claim.

In discussing properties in this vicinity it was always

spoken of by the miners as being the bench claim im-

mediately adjoining No. 1 Below Discovery on Dry

Creek on the left limit. I knew approximately the

location of its stakes in 1900. The stakes of said

Bear Cub claim marked the boundaries of a claim

immediately adjoining and paralleling No. 1 Below

Discovery on Dry Creek on the left limit, having the

same length as No. 1 Below Discovery claim and ex-

tending back from No. 1 Below Discovery about the

usual width of placer mining claims in this district.
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About two years ago I examined the southeast cor-

ner of the Bear Cub claim, which is at the southeast

corner of No. 2 Below Discovery on Drv Creek, and

found a larg-e wooden stake marked ^'Bear Cub."

No one who examined said point for stakes could fail

to see said Bear Cub stakes.

I have no interest whatever in the outcome of this

action.

FEANK RIGHINI,

Subscribed and sworn to before me this 26th day of

July, 1906.

[Notarial Seal] D. B. CHACE,

Notary Public in and for the District of Alaska, Re-

siding at Nome.

In the District Court for the District of Alaska, Sec-

ond Division,

CHARLES CURRY and HENRY TOMLINSON,
Plaintiffs,

vs.

PIONEER MINING COMPANY (a Corporation),

NOME EXPLORATION COMPANY (a

Corporation). O. W. CARLSON, R. D.

ADAMS, AXEL OLSEN and JOHN DOE
and RICHARD ROE, True Names Unknown,

Defendants.



224 William H, Bush vs.

Affidavit of Cap. King.

United States of America,

District of Alaska,—ss.

Cap. King, being first duly sworn, upon his oath

deposes and says

:

I have been a resident of Nome and vicinity since

1899. During that time I have been engaged in min-

ing.

I know the Bear Cub Mining Claim in the Cajje

Nome Recording District, District of Alaska ; it ad-

joins No. 1 Below Discoverv on Drv Creek. I first

visited said claim in the summer of 1900 in company

with Captain O. W. Carlson. Mr. Carlson at that

time was acting for the Bear Mining and Trading

Company, which had a number of claims in the Cape

Nome Mining District. One of these was the Bear

Cub claim adjoining No. 1 Below Discovery on the

left limit and the other was the Early Bear Mining

Claim, a bench claim adjoining No. 3 Above Discov-

ery on the right limit. Captain Carlson told me he

would give me a lay upon either one of these two

claims. Sometimes in July, 1900, Mr. Carlson and I

went out to lool^ at the Bear Cub and Early Bear

claim. At that time Mr. Carlson had a blue print

sketch map of the Bear Cub and the Early Bear Min-

ing Claims. This sketch map showed the Bear Cub

to be a bench claim adjoining No. 1 Below Discovery
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on Dry Creek on the left limit, said No. 1 Below Dis-

covery and said Bear Cub claims having a common

side line. Mr. Carlson took me to the southeast cor-

ner of No. 1 Below Discovery and the northeast cor-

ner of No. 2 Below Discovery which was a common

point, and showed me a large wooden stake marked

^^Bear Cub.'' He explained to me by pointing and

by references to the blue print sketch map which he

had and which he told me had been prepared at Unga

Island, that the Bear Cub extended upstream about

1320 feet immediately adjoining No. 1 Below Dis-

covery and extended back from the easterly line of

of No. 1 Below Discovery about 660 feet.

We then proceeded to the Early Bear claim. He

had also a blue print sketch map of that claim, and

left the sketch, maps and location notices of both

claims with me for the purpose of having me examine

the ground and come to a decision to which I would

take a la}^ on.

Later on and during that year I again went upon

the Bear Cub claim with my partner and looked over

the ground, and I finally decided to take a lay upon

the Early Bear claim and procured such a lay from

Mr. Carlson.

I did not return the sketch of the Bear Cub and

Early Bear claims to Captain Carlson but retained

the same.
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I have no interest in the outcome of this action.

CAP. KING.

Subscribed and sworn to before me this 26th day of

July, 1906.

[Notarial Seal] D. B. CHACE,

Notary Public in and for the District of Alaska, Ee-

siding at Nome.

In the District Court, for the District of Alaska, Sec-

ond Divsion.

CHARLES CUERY and HENEY TOMLINSON,
Plaintiffs,

vs.

PIONEEE MINING COMPANY (a Corporation),

NOME EXPLORATION COMPANY (a

Corporation), O. W. CARLSON, R. D.

ADAMS, AXEL OLSEN and JOHN DOE
and RICHARD ROE, True Names Unknown,

Defendants.

Affidavit of George L. Stanley.

United States of America,

District of Alaska,—ss

George L. Stanley, being first duly sworn, upon his

oath deposes and says

:

I have been a resident of Nome and vicinity since

1899. I know the Bear Cub Placer Mining Claim.

I have known of it since 1900 as the bench claim ad-
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joining No. 1 Below Discovery on Dry Creek on the

left limit.

In 1902, in company with Jack Egan, I did the as-

sessment work upon the Bear Cub claim at the in-

stance of Captain Otto W. Olsen, who directed me to

the claim and told me it was the claim immediately

adjoining claim No. 1 Below Discovery on Dry

Creek on the left limit. Mr. Egan and myself did a

large amount of work upon said claim, putting down

holes near the southeast corner of said claim, which

is also the common corner point of claim No. 1 Be-

low Discovery and No. 2 Below Discovery on Dry

Creek. We also put down a hole to the depth of

about twenty feet, about 450 feet from the southwest

corner of said claim, which is the common corner

point of No. 1 Below Discovery and Discovery claim

on Dry Creek. We also put down other holes in

other parts of the claim. We also dug a cut about

150 feet long about 500 feet in a northeasterlv direc-

tion from the southeast corner of said Bear Cub

claim. Such assessment work was done by us about

the first of October in the year of 1902.

In the year 1904, in company with Nels Christen

-

sen, at the instance of Captain O. W. Carlson, we did

the assessment work upon the Bear Cub claim, and

we dug as such assesvsment work a large drain at the

easterly end of said claim. At that time we estab-

lished new corner stakes on said Bear Cub claim.
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Said stakes were large, prominent stakes, and had

cut in with a knife the name of the Bear Cub and the

name of the respective corners. At the southeast

corner of the Bear Cub claim, which was the common

point between No. 1 and No. 2 Below Discovery on

Dry Creek, we placed one stake cut in with a knife

*'Bear Cub" and marked ''S. E. Cor."; at the south-

west corner, which is the common corner point of

Discovery and No. 1 Below Discovery on Dry Creek,

we established another stake cut in with a knife

^^Bear Cub" and ^^S. E. Cor." The northwest cor-

ner stake was placed at the northwest corner of said

Bear Cub claim and had *^N. W. Cor." and ^^Bear

Cub" cut in wdth a knife; at the northeast corner of

the claim a similar stake was placed and *^Bear Cub"

cut in with a knife and ^^N. W. Cor." which said in-

scription ^^N. W. Cor." should have been *^N. E.

Cor." which mistake I did not discover mitil the

spring of 1906 in May. This assessment work and

placing of said stakes was done by us in September,

1904. These stakes have remained upon the ground

ever since said time and have been seen by me many

times and upon my last visit to said claim in June,

1906, they were upon the ground with the same mark-

ings.

I have no interest whatever in the outcome of this

action.

GEO. L. STANLEY.
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Subscribed and sworn to before me this 26tli day

of July, 1906.

[Notarial Seal] ALFRED J. DALY,

Notary Public in and for the District of Alaska, Re-

siding at Nome.

In the District Court, for the District of Alaska, Sec-

ond Divsion,

CHARLES CURRY and HENRY TOMLINSON,
Plaintiffs,

vs.

PIONEER MINING COMPANY (a Corporation),

NOME EXPLORATION COMPANY (a

Corporation), O. W. CARLSON, R. D.

ADAMS, AXEL OLSEN and JOHN DOE
and RICHARD ROE, True Names Unknown,

Defendants.

Affidavit of Kels Christensen.

United States of America,

District of Alaska,—ss.

Nels Christensen, being first duly sworn, upon his

oath deposes and says

:

I have been a resident of Nome and vicinity since

1900. During that time I have followed mining.

I know the Bear Cub Placer Mining Claim. Have

known it since 1900 as the bench claim adjoining No.

1 Below Discovery on Dry Creek on the left limit. I
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saw one of the stakes of the Bear Cub claim in the

summer of 1901, which stake was situated at the com-

mon corner point of No. 1 Below and No. 2 Below

Discovery on Dry Creek. At that time I examined

said corner and found the stakes of the Bear Cub

vvlaim plainly marked standing alongside of other

stakes, among which was the corner stake of No. 1

and No. 2 Below Discovery on Dry Creek.

I have always known said claim ever since 1900 as

the Bear Cub claim and it has been a well-known and

well-recognized claim.

In 1904, in company with George Stanley, at the

instance of Captain Carlson, I did assessment work

upon said claim by digging a large drain on the east-

erly end of the claim. At that time we established

new stakes at the corners of the Bear Cub claim by

placing large wooden stakes with the name *^Bear

Cub" cut in with a knife and the respective names of

the corners also cut in, except that the northeast cor-

ner stake was inscribed *^N. W. Cor." instead of '*N.

E. Cor.," which mistake I did not discover until the

fall of 1905.

I have been on said claim a number of times since

we established those stakes and the same alwavs re-

mained in the position in which we placed them and

are now standing upon said claim. No one who ex-

amined the various corners of said claim could fail to

notice said stakes.

NELS CHRISTENSEN.
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Subscribed and sworn to before me this 26th day

of July, 1906.

[Notarial Seal] ALFRED J. DALY,

Notary Public in and for the District of Alaska, Re-

siding at Nome.

In the District Court, for the District of Alaska, Sec-

ond Divsion,

CHARLES CURRY and HENRY TOMLINSON,
Plaintiffs,

vs.

PIONEER MINING COMPANY (a Corporation),

NOME EXPLORATION COMPANY (a

Corporation), O. W. CARLSON, R. D.

ADAMS, AXEL OLSEN and JOHN DOE
and RICHARD ROE, True Names Unknown,

Defendants.

AffidPvvit of George Pyle.

United States of America,

District of Alaska,—ss.

George Pyle, being first duly sworn, upon his oath

deposes and says

:

I am a miner by occupation ; I came to Nome and

vicinity in 1900 and have been engaged in mining in

the vicinity of Nome every since During 1900 I

worked upon Extra Dry Creek and Dexter Hill and

during that time I became acquainted with Dry

Creek and the claims located thereon.
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I know the Bear Cub Placer Mining Claim. I

first became acquainted with that claim in the sum-

mer of 1900 and during said summer often passed

over it. Said Bear Cub claim was the claim adjoin-

ing No. 1 Below Discovery on Dry Creek on the left

limit, and during 1900 was a well-known and well •

recognized claim by the miners and prospectors on

Dry Creek, and at that time I heard it discussed and

named by miners in speaking of claims in that vicin-

ity.

I have known said claim ever since said summer of

1900, and during all of that time it was a well-known

and well-recognized claim, with its boundaries well

marked upon the ground It was regarded and

spoken of by the miners as one of the best located and

oldest locations in that vicinity.

In September, 1902, I examined said ground with

a view of taking a lay upon it from the Bear Mining

and Trading Company, represented by Otto W. Carl-

son. I went upon said ground at said time for the

purpose of determining whether I would take a lay

upon the same, and at that time I examined carefully

the markings of said claim and found the claim well

marked with four stakes, the southwest corner stakes

of said claim being at the conm^ion corner of Discov-

ery and No. 1 Below on Dry Creek, and the southeast

corner stake was placed at the common corner point

of No. 1 and No. 2 Below Discovery on Dry Creek,
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which said corner was a particularly prominent and

well-known corner. The northwest and the north-

east corners were marked by stakes, which were

situated about 600 feet in the easterly direction from

the southwest and southeast corner stakes. All of

said stakes were large marked ^^Bear Cub" and were

prominent markings. Said stakes marked a bench

claim off of No. 1 Below Discovery on the left limit,

having the same length as No. 1 Below Discovery and

a width of about 600 feet. I did not measure the

width but would judge it was a little less than a full

claim in width. These stakes which I particularly

examined at said time marked the corners of said

Bear Cub claim as I knew them in the summer of

1900 and ever since that time.

I have been well acquainted with said claim ever

since said time and have had occasion to pass over it

often and have worked and mined in that vicinity, to-

wdt, on the Uno Bench Claim during the year 1903.

I was working upon said Bear Cub claim in the fall

of 1905, and did the assessment work for said year.

During all of that time said Bear Cub claim has re-

mained a particularly well-marked claim with its

corner stakes established. I knew them first in 1900.

While doing the assessment work in 1905 upon said

claim I examined said stakes again and found them

to be situated in exactly the same place as I had

known them to be ever since the summer of 1900.
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I never heard of nor never knew of the Daisy

Placer Mining Claim.

I have no interest in the outcome of this action.

G. H. PYLE.

Subscribed and sworn to before me this 26th day

of July, 1906.

[Notarial Seal] ALFRED J. DALY,

Notary Public in and for the District of Alaska, Re-

siding at Nome.

1)1 the District Court, for the District of Alaska, Sec-

ond Division.

CHARLES H. CURRY and HENRY TOMLIN-

SON,

Plaintiffs,

vs.

PIONEER MINING COMPANY (a Corporation),

NOME EXPLORATION COMPANY (a

Corporation), O. W. CARLSON, R. D.

ADAMS, AXEL OLSEN and JOHN DOE
and RICHARD ROE, True Names Unknown,

Defendants.

Affidavit of N. P. R. Hatch.

United States of America,

District of Alaska,—ss.

N. P. R. Hatch, being first duly sworn, upon his

oath, de]30se and says:
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I have been in Nome and vicinity since 1899. I

am well acquainted with Dry Creek and the claims

located upon it, and am now one of the owners of

No. 3 Above Discovery on Dry Creek which has been

actively mined for the past four years.

I know the Bear Cub claim. I know in 1899 that

the bench claim adjoining No. 1 Below Discovery

on Dry Creek on the left limit had been located by

Axel Olsen as the Bear Cub claim. Axel Olsen, A.

A. Johnson and John Nelson, who were associated

together as partners, arrived at Nome about May

26th, 1899, upon their schooner called the '^Bear.''

They landed at the mouth of Nome Elver, where I

was living at that ime. They brought with them a

large supply of provisions and were able to help out

the camp that was established here with fresh pro-

visions, which we were very much in need of. I b(;-

came acquainted with these men at that time. I

talked with Axel Olsen in the spring of 1899, con-

cerning his locations. He told me of having made

locations upon the benches of Dry Creek at that time,

and of the Bear Cub claim which he said was the

bench claim immediately adjoining No. 1 Below Dis-

covery on the left limit. I have always known of

said claim as the Bear Cub claim; been over and

passed said claim numerous times. I always under-

stood and recognized the bench claim immediately

adjoining No. 1 Below Discovery on Dry Creek on
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the left limit as Axel Olsen's location, called the Bear

Cub claim. I have an extensive acquaintai ce with

the miners of Dry Creek and the early miners in the

Nome camp, and said claim, to my knowledge, has

always been and recognized as one of the earliest lo-

cations in the District, and has been conceded to have

been located by Axel Olsen, and such bench claim on

the left limit of Dry Creek adjoining No. 1 Below

Discovery, has always been spoken of by the miners,

in speaking of claims in that vicinity, as the Bear

Cub claim.

I have no interest whatever in the outcome of this

action.

N. P. R. HATCH.

Subscribed and sworn to before me, this 26th day

of July, 1906.

[Notarial Seal] ALFRED J. DALY,

Notary Public in and for the District of Alaska, Re-

siding at Nome.
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In the District Court, for the District of Alaska, Sec-

ond Division.

CHARLES H. CURRY and HENRY TOMLIN-

SON,
, . -IM

Plaintiffs,

vs.

PIONEER MINING COMPANY (a Corporation),

NOME EXPLORATION COMPANY (a

Corporation), O. W. CARLSON, R. D.

ADAMS, AXEL JOHNSON and JOHN
DOE and RICHARD ROE, True Names Un-

known, \

Defendants.

Affidavit of Loui.s Eocliat.

United States of America,

District of Alaska,—ss.

Louis Rochat, being first duly sworn, upon his

oath, deposes and says:

I have been a resident of Nom.e and vicinity dur-

ing the past six years ; during that time I have been

engaged in mining.

I know the ground known as the Bear Cub Placer

Mining Claim, being the claim adjoining No. 1 Be-

low Discovery on Dry Creek on the left limit. T

first became acquainted with said claim in the spring

of 1902.
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In the fall of 1901, myself and five others obtained

a lay upon a claim on Dry Creek from Charles H.

Curry, the plaintiff in this action, which lie called

the Daisy claim, and which was described by him as

being on a draw running into No. 1 Below Discov-

ery on Dr}^ Creek. He did not point the ground out

to us, but described it generally to us. M3^self and

partners went upon the premises adjoining No. 1

Below Discovery on Dry Creek in February, 1902;

upon going upon said premises we made search for

the stakes of the Daisy Placer Mining Claim, the

claim upon which we had a lay and which Mr. Curray

was claiming. We did not find at that time a sin-

gle stake of the Daisy claim, but from a general

description given to us by Mr. Curray, we began

mining upon the premises adjoining No. 1 Below Dis-

covery on the left limit, upon a draw that we found

running into Dry Creek, which we supposed to be

the draw w^hich Mr. Currav referred to. While we

were operating upon said premises Mr. Curray yis-

ited us, and upon occasion of one of his visits myself

and partners asked him to point out the stakes of

the Daisv claim so as to define the limits of said

claim. He was unable to find any of the stakes of

the Daisy claim, did not point out any to us, and

was very uncertain as to the limits and boundaries

of the Daisy claim. At the time we examined said

ground for the Daisy claim we did find four corner
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stakes of the Bear Cub Placer Mining Claim. These

stakes were marked ''Bear Cub," and were good,

solid, wooden stakes, and stood at each of the four

corners of the Bear Cub claim. One of said stakes

stood at the common corner of No. 1 Below Discov-

ery and No. 2 Below Discovery on Dry Creek. An-

other stake stood at the common corner of

No. 1 Below Discovery and Discovery on Dry

Creek, and the other two corner stakes stood

in an northeasterly direction from said cor-

ners, a distance of about 600 feet. I did not meas-

ure the distance between the corner stakes, but they

stood at about the usual width of a claim. Said

claim was a well-marked claim, and said stakes were

prominent landmarks, and defined a bench claim on

the left limit of No. 1 Below Discovery, adjoining

and paralleling No. 1 Below Discovery, and having

about the usual width of placer mining claims, to the

best of my recollection, about 600 feet. By such

staking and marking the southeast corner of the Bear

Cub claim stood at the common corner point of No.

1 and No. 2 Below Discovery on Dry Creek, and

the northeast corner stood about 600 feet in an north-

easterly direction from the said southeast corner

and in a direction away from the creek. The south-

west corner of the Bear Cub claim stood in the com-

mon corner of Discovery and No. 1 Below Discov-

ery on Dry Creek, and the northwest corner stood
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about 600 feet in an northeasterly direction from

said stake and from said corner. I would say tliat

the Bear Cub claim at that time was an exceptionally

well-marked and well-staked claim ; that its bounda-

ries could be readily and easily traced upon the

ground.

Myself and partners continued working upon w^hat

we supposed was the Daisy claim upon the theory

that said Dais}^ claim was a prior location to the

Bear Cub claim. We know nothing contrary, and

could only suppose that said Daisy claim had any

validity by reason of being prior to the Bear Cub

claim.

I have visited said Bear Cub placer claim upon

this day, July 25th, 1906, in company with Otto W.

Carlson and was asked by Mr. Carlson to point out

the location of the Bear Cub stakes as I found them

and knew them in the spring of 1902. I went to the

corners of the Bear Cub claim as I had known them

and found stakes of the Bear Cub at the various

corners of said claim as I knew them. The corner

stakes of the said Bear Cub claim are in exact posi-

tion as they were in 1902, and the said Bear Cub

claim is marked exactly by stakes as I found the

claim and the stakes thereof when I first went upon

the ground. There is absolutely no question in my

mind that the Bear Cub claim is now staked upon

the ground exactly as I found it in the year 1902,

but in different stakes.
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I have no interest whatever in the outcome of this

action.

L. T. EOCHAT.
Subscribed and sworn to before me, this 25th day

of July, 1906.

[Notarial Seal] ALFRED J. DALY,

Notary Public in and for the District of Alaska.

In the District Court, for the District of Alaska, Sec-

ond Division,

CHARLES H. CURRY and HENRY TOMLIN-

SON,

Plaintiffs,

vs.

PIONEER MINING COMPANY (a Corporation),

NOME EXPLORATION COMPANY (a

Corporation), O. W. CARLSON, R. D.

ADAMS, AXEL JOHNSON and JOHN
DOE and RICHARD ROE, True Names Un-

known, *;

Defendants.

Affidavit of John McCool.

United States of America,

District of Alaska,—ss.

John McCool, being first duly sworn, upon his oath,

deposes and says:
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I have been a resident of Nome and vicinity since

1900, and have followed mining during that time.

During the fall of 1900, I became acquainted with

the Bear Cub Placer Mining Claim, situate in the

Cape Nome Recording District. Said claim was a

bench claim immediately adjoining No. 1 Below Dis-

covery on Dry Creek on the left limit.

During the summer of 1901, I was working in the

vicinitv of the Bear Cub claim and examined the

stakes of the Bear Cub claim immediately adjoin-

ing; No. 1 Below Discoverv. There was a board

stake at the southeast corner of No. 1 Below Discov-

er,y on Dry Creek alongside of the corner stake of

No. 1 Below Discovery and there was another board

stake at the northeast corner of No. 1 Below Dis-

covery and the southeast corner of Discovery claims

on Dry Creek; both of said board stakes were

marked '*Bear Cub." I made quite a careful ex-

amination of the points above mentioned, the north-

east and southeast corners of No. 1 Below Discovery

on Dry Creek, in the summer of 1901, and did not

see any stakes of the Daisy Fraction or Big Clid

Fraction. If any such stake was there plainly

marked, I certainly would have seen it. I have been

over the Bear Cub ground and in the vicinity of the

same since the summer of 1901, and have had a large

acquaintance with the ground in that vicinity since

said summer of 1901. I alwavs knew of the Bear
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Cub claim being the bench claim adjoining No. 1 Be-

low Discovery on Dry Creek on the left limit. I

have always heard such bench claim on the left limit

spoken of among the miners as the Bear Cub, and it

is one of the best known and best recognized claims

in that vicinity.

I know one R. Harris. I knew^ of his working

upon ground covered by the Bear Cub in 1902. He

and I conversed concerning the work that he was

doing and he told me that he was w^orking on the

Bear Cub ground. Harris and I were on friendly

relations at that time and had been cabin mates to-

gether. We talked about the Bear Cub claim, and

he seemed to fully understand that it was Bear Cub

ground that he had been working on, and he did not

pretend that it was any other claim than the Bear

Cub claim.

I have no interest whatever in the outcome of this

action.

JOHN McCOOL.

Subscribed and sworn to before me, this 26th day

of July, 1906.

[Notarial Seal] D. B. CHASE,
Notary Public in and for the District of Alaska, Re-

siding at Nome.
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In the District Court, for the District of Alaska, Sec-

ond Division,

OHARLES H. CURRY and HENRY TOMLIN-
SON,

Plaintiffs,

vs.

PIONEER MINING COMPANY (a Corporation),

NOME EXPLORATION COMPANY (a

Corporation), O. W. CARLSON, R. D.

ADAMS, AXEL JOHNSON and JOHN
DOE and RICHARD ROE, True Names Un-

known,

Defendants.

Affidavit of Jafet Lindeberg.

United States of America,

District of Alaska,—ss.

Jafet Lindeberg, being first duly sworn, upon his

oath, deposes and says:

I know the Bear Cub Placer Mining Claim. I

first knew it in 1899. I knew Axel Olsen that year,

and I know that he located the bench claim adjoin-

ing No. 1 Below Discovery on the left limit of Dry
Creek as the Bear Cub claim, and ever since 1899

said bench claim has always been known and recog-

nized among the miners and spoken of as the Bear

Cub claim.
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In January, 1901, I was upon said claim with Otto

W. Carlson, who was at that time interested in said

claim. Mr. Carlson and I went to the southeast cor-

ner of the Eskimo Chief, also known as Discovery

claim on Dry Creek, which is also the northeast

corner of No. 1 Below Discovery on Dry Creek. At

that corner I saw a wooden stake marked ^^Bear

Cub." In company with Mr. Olsen I went to the

southeast corner of No. 1 Below, which is also the

northeast corner of No. 2 Below, and we there found

a board stake in pencil '^Bear Cub." Mr. Carlson

and I discussed said claim as being one of the claims

of the Bear Mining and Trading Company. Mr.

Carlson also told me that there had been prospecting

.work done upon the claim by the Bear Mining and

Trading Company, and told me of the prospects that

had been obtained. In the latter part of the sum-

mer of 1902, I again went to said Bear Cub claim.

At that time I was having negotiations with Axel

Olsen, A. A. Johnson and John Nelson for the pur-

chase of their interests in the claims of the Bear

Mining and Trading Company. Before the sale took

place I inspected all of said claims, and among the

others examined the Bear Cub claim and care-

fully looked over the stakes. At that time I

found the claim an exceptionally well-marked

claim, marking a l^ench claim immediately ad-

joining and paralleling No. 1 Below Discov-

ery on Dry Creek on the left limit. There
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were stakes at the southeast corner of the Eskimo

Chief or Discovery claim on Dry Crek, and the

southeast corner of No. 1 Below Discovery on Dr}'-

Creek, marked ^^Bear Cub," as I had found them

on my former trip to the claim with Captain Carl-

son. The other corner of said claim were set about

the usual width of claims, to the best of mv remem-

brance, about 600 feet in a northeasterly direction

from the two stakes before mentioned. These stakes

were also marked ^'Bear Cub."

The interests of Axel Olsen, A. A. Johnson and

John Nelson were afterward purchased, and there-

after transferred to the Nome Exploration Company,

which has owned them ever since. I have been on

said claim; passed the same a number of times.

I never knew of any adverse claims to said Bear

Cub claim. I never understood or heard there was

any conflict concerning the same. It was so gener-

ally understood that the bench claim adjoining No.

1 Below Discovery on the left limit of Dry Creek

was the Bear Cub claim, and was the original Axel

Olsen location, and it was so generally spoken of as

such and recognized among the miners of the Cape

Nome Recording District ; I never heard or believed

that there was a single adverse claim to said Bear

Cub claim until at or about the time of my arrival

at Nome this summer, after it was believed that the

bench paystreak would pass through the Bear Cub

claim.
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Subscribed and sworn to before me this 27th day

of July, 1906.

[Notarial Seal] ALFRED J. DALY,
Notary Public in and for the District of Alaska, Re-

siding at Nome.

Service of copy of the within affidavits is hereby

admitted this 27 day of July, 1906, at 4 P. M.

GEO. D. SCHOFIELD,

Attorney for Plffs.

[Endorsements] : No. 1550. In the United States

District Court for the District of Alaska Second Di-

vision. Chas. Curry et al.. Plaintiff, vs. Otto W.

Carlson et al., Defendants. Affidavits. Filed in

the Office of the Clerk of the Dist. Court of Alaska,

Second Division, at Nome. Jul. 27, 1906. Jno. H.

Dunn, Clerk. A. J. Daly, Attorney for O. W. Carl-

son, R. D. Adams.

In the District Court, for the District of Alaska, Sec-

ond Division.

CHARLES H. CURRY and HENRY TOMLINSON,

Plaintiffs,

vs.

PIONEER MINING CO]MPANY (a Corporation),

NOME EXPLORATION COMPANY (a Cor-

poration), 0. W. CARLSON, R. D. ADAMS,

AXEL OLSEN, and JOHN DOE and RICH-

ARD ROE, True Names Unknown,

Defendants.
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Affidavit of Chas. McGibbons.

United States of America,

District of Alaska,—ss.

Chas. McGibbons, being first duly sworn, upon

oath deposes and says:

I have been a resident of Nome and vicinity for

the past six years.

I know the Bear Cub Placer Mining Claim. I be-

came acquainted with said claim in 1903. I know

said claim to be the bench claim immediately^ ad-

joining No. 1 Below Discovery on Dry Creek, on the

left limit in the Cape Nome Recording District, Dis-

trict of Alaska. I was inspecting at that time ground

in close proximity to said claim and ran across stakes

of the Bear Cub claim. Such stakes marked the

boundaries of the claim immediately adjoining No.

1 Below Discovery on Dry Creek on the left limit,

of the same length as No. 1 Below Discovery and

about the usual width of placer mining claims; I

would say the width was about 600 feet. Ever since

said time I have been more or less acquainted with

said claim, and I always knew it and understood

it to be the Bear Cub claim and have alwa.ys heard

miners, in discussing the bench claim off of No. 1

Below Discovery on Dry Creek on the left limit,

call and name said claim the Bear Cub. In my
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opinion it is one of the best known and best recog-

nized claims in tlie Cape Nome Recording District.

CHAS. McGIBBONS.

Subscribed and sworn to before me this 28th day

of July, 1906.

D. B. CIIACE,

Notary Public in and for the District of xUaska, Re-

siding at Nome.

In the District Court, for the District of Alaska, Sec-

ond Division.

CHARLES H. CURRY and HENRY TOilLINSON,

Plaintiffs,

vs.

PIONEER MINING COMPANY (a Corporation),

N03JE EXPLORATION COMPANY (a Cor-

poration), OTTO W. CARLSON, R. D.

ADAMS, AXEL OLSEN and JOHN DOE
and RICHARD ROE, True Names Unknown.

Defendants.

Affidavit of Charles Neuhaus.

United States of America,

District of Alaska,—ss.

Charles Neuhaus, being first duly sworn, \x\)on his

oath deposes and says:

I have been a resident of Nome and vicinity since

1899. I know the Bear Cub Placer Mining Claim.

I have known it since the fall of 1900. I know tliat
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the Bear Cub claim in the fall of 1900 was the bench

claim immediately adjoining No. 1 Below Discovery

on the left limit of Dry Creek. I have been ac-

quainted with said Bear Cub claim ever since said

time, and always heard of the left limit bench claim

off of No. 1 Below Discovery as the Bear Cub bench

claim and always heard of it spoken of as such.

During all of that time it was regarded and con-

sidered by the miners acquainted in that locality

as an old original location made by Axel Olsen in

1899.

I am particularly well acquainted witli the south-

east corner stake of the Bear Cub claim. It was sit-

uated at that time at the common corner point of

No. 1 Below Discovery and No. 2 Below Discovery,

being the southeasterly corner of No. 1 Below and

the northeasterly corner of No. 2 Below. Said stake

of the Bear Cub claim at said point was marked

'^Bear Cub."

I have no interest whatever in the outcome of

this action.

CHAS. NEUHAUS.

Subscribed and sworn to before me this 1st day of

August, 1906.

D. B. CHACE,

Notary Public in and for the District of Alaska, Re-

siding at Nome.
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In the District Courts for the District of Alaska, Sec-

ond Division.

CHARLES H. CURRY and HENRY TOMLINSON,
Plaintiffs,

vs.

PIONEER MINING COMPANY (a Corporation),

NOME EXPLORATION COMPANY (a Cor-

poration), 0. W. CARLSON, R. D. ADAMS,
AXEL OLSEN, and JOHN DOE and RICH-

ARD ROE, True Names Unknown,

Defendants.

Affidavit of J. E. Nash.

United States of America,

District of Alaska,—ss.

J. E. Nash, being first duly sworn, upon his oath

leposes and says:

I have been a resident of Nome and vicinity since

1900. I have known the claim which is called the

Bear Cub claim since 1900. I examined the stakes

of creek claims and bench claims on Dry Creek in

the vicinity of the Bear Cub in July, 1900. At that

time the bench claim adjoining No. 1 Below Discov-

ery on the left limit was staked and marked by wil-

low stakes. I was examining ground in that vicin-

ity for the purpose of determining whether there

was any vacant ground to locate, and to become ac-
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quaintecl with the ground for the purpose of pro-

ciuring lays, if I thought the ground looked favor-

able for mining purposes. If the bench claim ad-

joining No. 1 Below Discovery on the left limit had

not been located, or if I had considered there was

any fraction there, I would have located it. I have

known said bench claim adjoining No. 1 Below^ Dis-

covery on the left limit to have been located and to

have been a well-recognized claim ever since 1900.

J. E. NASH.

Subscribed and sworn to before me this 30th day

of July, 1906.

D. B. CHACE,

Notary Public in and for the District of Alaska, Re-

siding at Nome.

In the JDitsirct Court for the District of Alaska, Sec-

ond Division,

CHARLES H. CURRY and HENRY TOMLTNSON,

Plaintiffs,

vs.

PIONEER MINING COMPANY (a Corporation),

NOME EXPLORATION COMPANY (a Cor-

poration), OTTO W. CARLSON, R. D.

ADAMS, AXEL OLSEN, and JOHN DOE
and RICHARD ROE, True Names Unknown,

Defendants.
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Afndavit of Andrew Edmonds.

United States of America,

District of Alaska,—ss.

Andrew Edmonds, being first duly sworn, upon

oath deposes and says:

I have been a resident of Nome and vicinity sin^-e

1900. I know the Bear Cub Placer Mininj^ Claim.

I have known it since the summ.er of 1900. I first

saw it in the summer of 1900, when I went upon

said claim with a brother of Axel Olson, who showed

me the lines of said claim. I know said claim to

be a well-staked claim at that time and to have been

a bench claim immediately adjoining No. 1 Below

Discovery on the left limit of Dry Creek. Said Bear

Cub claim was in length the same as No. 1 Below^

Discovery and was of the usual width of placer min-

ing claims. There could not have been any frac-

tion existing in 1900, between the Bear Cub claim

and No. 1 Below Discovery, as the Bear Cub line

and No. 1 Below Discovery line was a common line.

I have known said claim ever since and have known

it as the Bear Cub claim. I have always heard said

Bear Cub claim discussed as an old and original lo-

cation and to be the bench claim immediately adjoin-

ing No. 1 Below^ Discovery on the left limit of Dry

Creek.

ANDREW EDMONDS.
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Subscribed and sworn to before me this 31st day

of July, 1906.

ALFRED J. DALY,

Notary Public in and for the District of Alaska, Re-

siding at Nome.

In the District Court, for the District of Alaska, Sec-

ond Division.

CHARLES H. CURRY and HENRY TOMLINSON,

Plaintiffs,

vs.

MONEER MINING COMPANY (a Corporation),

NOME EXPLORATION COMPANY (a Cor-

poration), 0. W. CARLSON, R. D. ADAMS,

AXEL OLSEN, and JOHN DOE and RICH-

ARD ROE, True Names Unknown,

Defendants.

Affidavit of Chas. Larsen.

United States of America,

District of Alaska,—ss.

Chas. Larsen, being first duly sworn, upon his

oath deposes and says:

I have been a resident of Nome and vicinity since

1900. I know the Bear Cub Placer Mining Claim.

I first knew the clami in 1900. It was at that time,

and ever since that time has been, and now is, a

bench claim immediately adjoining No. 1 Below Dis-
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covery on Dr}^ Creek on the left limit. I know that

in June, 1900, Axel Olsen and his partner had a tent

upon the claim. I saw his tent there at that time.

Mr. Olsen or one of his associates offered m^^self

and partners a lay on the Bear Cub claim in 1900.

I visited that claim in June, 1900, for the purpose of

examining it and deteimining whether we would

take a lay or not. Upon that occasion I examined

the southeast corner of the Bear Cub claim, which

stands at the southeast corner of No. 1 Below Dis-

covery, and the northeast corner of No. 2 Below Dis-

covery on Dry Creek, and also the southwest corner

of the Bear Cub claim which stands at the southeast

corner of Discovery and the northeast corner of No.

1 Below Discovery. At that time both corners were

marked b,y two stakes, a willow and a board stake

about 11/4x3. All of said stakes were marked ^^Bear

Cub."

During the summer of 1900 I passed over the Bear

Cub claim a number of times.

I also passed over the claim in 1901 and 1902 on

my way from Dexter Creek to Fow Gulch and l)ack.

I knew, during all of said years, said Bear Cub claim

was a well-marked claim and marked a bench claim

immediately adjoining No. 1 Below Discovery on the

left limit, having the same length as Creek Claim

No, 1 Below Discovery and having about the usual

width of placer mining claims. I know said claim
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has remained ever since said time a well-marked

claim with its boundaries well defined.

I have no interest whatever in the outcome of

this action.

CHAS.LARSEN.

Subscribed and sworn to before me this 28th day

of Julv, A. D. 1906.

ALFRED J. DALY,
Notary Public in and for the District of Alaska Re-

siding at Nome.

In the District Court, for the District of Alaska, Sec-

ond Division,

CHARLES H. CURRY and HENRY TOMLINSON,

Plaintiffs,

vs.

PIONEER MINING COMPANY (a Corporation),

NOME EXPLORATION COMPANY (a Cor-

poration), 0. W. CARLSON, R. D. ADAMS,

and AXEL OLSEN, and JOHN DOE and

RICHARD ROE, True Names Unknown.

Defendants.

AflSdavit of Ch?.s. Olsen.

United States of America,

District of Alaska,—ss.

Chas. Olsen, being first duly sworn, upon his oath

deposes and says:
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I have been a resident of Nome and vicinity since

1899. During most of that time I have been en-

gaged in mining and am now engaged in mining, on

a bench claim off of Anvil Creek. I know the Bear

Cub Mining Claim situated in the Cape Nome Re-

cording District, District of Alaska. I first became

acquainted with it in the fall of 1900. I was ex-

amining stakes in that vicinity and among other

claims examined the stakes of the Bear Cub claim

I know that at that time the Bear Cub claim was a

well-marked and well-staked claim. The stakes at

the four corners of said claim were marked ^^Bear

Cub," which stakes marked the Bear Cub claim as a

bench claim immediately adjoining No. 1 Below Dis-

covery on Dry Creek on the left limit.

There were stakes of the Bear Cub set at the com-

mon corner point of No. 1 and No. 2 Below Discov-

ery on Dry Creek and at the common corner point

of Discovery and No. 1 Below Discovery on Dry

Creek. The other stakes were set in a northeasterly

direction about the width of a claim from said de-

scribed stakes. There was no possibility of any

fraction existing between No. 1 Below Discovery on

Dry Creek and the Bear Cub claim, as the Bear Cub

claim and No. 1 Below Discovery had a common side

line.

I have always known said claim ever since as the

Bear Cub claim, and it has been a well-recognized
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and well-known claim among miners in the Cape

Nome Mining District. Since 1900, I have passed

over said claim a number of times and to the best of

my knoAvledge said Bear Cub claim remained marked

as I first knew it in 1900. I never saw any stakes

of the Daisy Fraction Claim.

I have no interest whatever in the outcome of this

action.

CH. OLSEN.

Subscribed and sworn to before me this 2d day of

August, 1906.

ALFRED J. DALY,

Notary Public in and for the District of Alaska, Re-

siding at Nome.

/;/ the District Courts for the District of Alaska^ Sec-

ond Division,

CHARLES H. CURRY and HENRY TOMLINSON,

Plaintiffs,

vs.

PIONEER MINING COMPANY (a Coii^oration),

NOME EXPLORATION COMPANY (a Cor-

poration), 0. W. CARLSON, R. D. ADAMS,

AXEL OLSEN and JOHN DOE and RICH-

ARD ROE, True Names Unknown,

Defendants.
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Affidavit of John Egan.

United States of America,

District of Alaska,—ss.

John Egan, being first duly sworn, upon his oath

deposes and says:

I have been a resident of Nome, Alaska, and vicin-

ity since March, 1899. I was employed with George

Stanley in the fall of 1902 to do the assessment work

upon the Bear Cub and Early Bear Mining Claims

in the Cape Nome Recording District, for Otto W.

Carlson and the Bear Mining and Trading Company,

by Mr. Carlson. Mr. Stanley and myself were also

employed by Mr. Carlson to do the assessment work

upon the other claims that he was taking care of.

Mr. Stanley and mj^self did a large amount of assess-

ment work on the Bear Cub claim, which is a bench

claim immediately adjoining No. 1 Below Discov-

ery on the left limit of Dry Creek. We put up a

tent on the Bear Cub claim in which we lived while

doing the w^ork on the Bear Cub claim and on the

Early Bear claim, which was situated a short dis-

tance from the Bear Cub claim. We did the assess-

ment work on the Bear Cub claim in the early part

of October, 1902.

At that time the Bear Cub claim was well marked

and had the same side line as No. 1 Below Discoverv
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on the left limit, said side line runnins; from corner

to corner of that claim.

I know that there was a Bear Cub stake where

there were a bunch of stakes where the corners of No.

1 Below and No. 2 Below joined and that there was

a Bear Cub stake about a claim width from that

stake. There was also a Bear Cub stake where the

corners of No. 1 Below Discovery and Discover}^ join,

and a Bear Cub stake stood about a claim width

from that stake.

It was Mr. Stanley's and my custom in doing this

assessment work for Captain Carlson to examine the

stakes upon the ground of each of the claims that we

were doing assessment work upon, to make certain

that the claims were well staked. Wherever stakes

were missing upon any of these claims, we replaced

the same. I know that we examined the stakes of

the Bear Cub claim at the time we were doing the

assessment work in October, 1902, and saw that the

Bear Cub claim at that time was well marked. If

anv of the corners of said claim were not marked at

that time we would have supplied the omission.

I know that we went to each of the corners of said

claim for the purpose of examining the corners and

seeing whether the stakes were up. I know that we

found the stakes there, and to the best of my recol-

lection we straightened one or two of them and

placed them more firmly in the ground because they
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had sagged. Mr. Stanley and myself were paid in

iwW by Mr. Carlson for the work that we did upon

each of said claims, being paid the sum of one hun-

dred dollars for the work upon the Bear Cub clahn.

I have no interest whatever in tlie outcome of this

action.

his

JOHN X EGAN.

mark

Subscribed and sworn to before me this 1st day of

August, 1906.

ALFRED J. DALY,

Notary Public in and for the District of Alaska, Re-

siding at Nome.

In the District Courts for the District of Alaska, Sec-

ond Division,

CHARLES H. CURRY and HENRY TOMLINSON,
Plaintiffs,

vs.

PIONEER MINING COMPANY (a Corporation),

NOME EXPLORATION COMPANY (a Cor-

poration), 0. W. CARLSON, R. D. ADAMS,
AXEL OLSEN, and JOHN DOE and RICH-

ARD ROE, True Names Unknown,

Defendants.
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Affidavit of Axel Olsen.

United States of America,

District of Alaska,—ss.

Alex Olsen, being first duly sworn, upon his oath

deposes and says

:

I have read the affidavit of Charles H. Curry, in

which he states that there were no Bear Cub stakes

in the summer of 1901 at the common corner point of

No. 1 Below and No. 2 Below Discovery on Dry

Creek. Said Charles H. Curry does not state the

truth in making such statements, as I know both a

willow and a board stake stood at said corner during

the summer of 1901 and that the willow stake had

stood at that corner since June, 1899, when I placed

it there in locating the Bear Cub claim and the board

stake of the Bear Cub had stood from June, 1900, at

which time I had placed it there.

Said stakes stood there until the fall of 1902 to m.y

certain knowledge, at w^hich time I left Nome; and

the other stakes of the Bear Cub claim were standing

as I had placed them at the various corners thereof

as described in my previous affidavit up to the time

that I left Nome in the fall of 1902.

I have also read that portion of the affidavit of Mr.

Curry's in which he states that the Bear Cub claim

was staked off Discovery claim and that there was

a stake of the Bear Cub which stood about midway
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of the line of Disr-overy Claim and that there were

other stakes of the Bear Cub that stood so as to mark

a bench claim off of Discovery claim.

Said statements are absolutely false. Said Bear

Cub claim was never staked otherwise than as a bench

claim off of No. 1 Below Discovery and no stake of

the Bear Cub was ever set upon the line of Discovery

claim except at the common corner point of Discovery

and No. I Below Discovery. The bench claim off of

Discovery claim was staked after the Bear Cub

claim was staked and was called the Franklin Bench

Claim. There never was at any time any conflict be-

tween the Franklin Bench Claim and the Bear Cub

Bench Claim. If said Bear Cub claim had been

located as claimed by Mr. Curry, in his affidavit, it

would have conflicted and overlapped the Franklin

Bench Claim, whereas in truth and in fact no such

conflict ever existed and no trouble or differences

were e^-er had between the Franklin bench people

and the Bear Cub owners.

As to the description of the Bear Cub claim in the

deed made by myself to the Bear Mining and Trad-

ing Co., at Unga, as being a bench claim opposite

Discovery Claim on Dry Creek, such description was

a mistake on the part of the man who prepared the

deed and was not noticed by me at the time. I know

positively that the Bear Cub Bench Claim adjoined



264 William H, Bush vs.

No. 1 Below Discovery on Dry Creek and I never

spoke of it any otherwise.

The original notice of location of said Bear Cub

claim as attached to my affidavit, written at the time

of the location of the same, June 11th, 1899, de-

scribed said Bear Cub claim as setting southeast

from claim No. 1 Below Discovery on Dry Creek and

was designated to describe said claim as adjoining

No. 1 Below Discovery.

In June, and July, 1899, my partners, A. A. John-

son and Con. Nelson had a tent upon said claim dur-

ing the greater part of said months and worked and

mined there to a considerable extent, some of which

were within the limits of the ground now claimed by

plaintiffs as the Daisy claim. We also had a tent

upon said ground in the latter part of the month of

June and a part of the month of July, 1900. During

the time that we were camped there we did a large

amount of prospecting and mining, some of which

was in a little draw on the Bear Cub claim running

into No. 1 Below Discovery and in this draw we did

some rocking which is now upon the ground claimed

by plaintiffs as the Daisy claim. We also put down

a hole to a depth of twenty feet towards the north-

ern end of said claim. If Mr. Curry had made any

examination of the ground included within the Daisj

claim as claimed by him in August, 1900, he could

not have failed to have seen the work that had been
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done by us and the stakes of the Bear Cub claim in

the same position as the stakes now are.

In 1901 Albert Nelson and Axel Johnson had a lay

upon the Bear Cub claim from the Bear Mining and

Trading Co., and they did considerable work in the

latter part of the year 1901 and made proof of labor

for said year by making affidavit thereof, which affi-

davit is now of record in the Cape Nome Recording

district, District of Alaska, in vol. 100 of page 106,

in which said affidavit the Bear Cub claim is de-

scribed as adjoining No. 1 Below Discovery on the

left limit on Dry Creek.

AXEL OLSEN.

Subscribed and sworn to before me this 3d day of

August, 1906.

ALPEED J. DALY,
Notary Public in and for the District of Alaska, Re-

siding at Nome.
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In the District Court for the District of Alaska, Sec-

ond Division,

CHAELES H. CURRY and HENRY TOMLIN-

SON,

Plaintiffs,

vs.

PIONEER MINING COMPANY (a Corporation),

NOME EXPLORATION COMPANY (a

Corporation), O. W. CARLSON, R. D.

ADAMS, AXEL OLSEN, and JOHN DOE
and RICHARD ROE, True Names Unknown,

Defendants.

AiUdavit of Niels Christensen.

United States of America,

District of Alaska,—ss.

Niels Christensen, being first duly sworn, upon his

oath deposes and says

:

I have read over the affidavit of George L. Stan-

ley. I am the Niels Christensen mentioned in said

affidavit as having done the assessment work upon

the Bear Cub claim in September, 1904. It is true

as stated in Stanley's affidavit that we examined the

ground for the owners of the Bear Cub Claim. It

is not true as stated in Stanley's affidavit, but wholly

false, that we did not find the stakes of the Bear Ciib

claim marking the ground. In truth and in fact
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upon examining the Bear Cub ground for stakes,

George Stanley and myself found a willow stake at

the common corner point of No. 1 and No. 2 Below

Discovery on Dry Creek, which was marked ^'Bear

Cub.''

This was the same stake that I had seen at the

same place in 1901 and knew as being there ever

since that time. At the common corner point of

Discovery and No. 1 Below Discovery we found a

stake of the Bear Cub claim, being a willow stake

which Mr. Stanley identified as one of the original

Bear Cub stakes. At the northwest corner of the

Bear Cub claim, being about 600 feet in a northeast-

erly direction from the common corner point of Dis-

coverv and No. 1 Below Discoverv, we also found a

board stake marked with pencil ^^Bear Cub." At

the northeast corner of the Bear Cub claim, which

w^as about 600 feet in a northeasterly direction from

the common corner point of No. 1 and No. 2 Below

Discovery, we found a stump of a willow stake,

which Mr. Stanley told me was the stump of the or-

iginal willow stake marking that corner which he

had seen there when he w^as doing the assessment

work upon the claim in 1902.

As some of the markings on the stakes were not

distinct, we decided to put in new and larger stakes,

and at the northeast and northwest corners we placed

2x4 posts with the name ''Bear Cub" cut into the

wood with a knife in large letters.
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At the lower corner we put up large boards witli

the name ^^Bear Cub" also cut in in large letters

with a knife. Said stakes constituted large and

prominent landmarks and monuments and have re-

mained upon the ground ever since. . The names of

the respective corners were also cut in with a knife.

No one, by the slightest examination of the various

corners of the Bear Cub Claim could fail to see such

stakes.

I have examined the photographs attached to the

affidavit of Frank Nowell, and said photographs cor-

rectlv show the stakes that George Stanlev and mv-

self placed at the various corners of the Bear Cub

Claim, in September, 1904, and correctly show^ the

size and markings of said stakes. The markings are

exactly the same that Mr. Stanley and myself put on

in the fall of 1904, except that the northeast corner,

which had been marked ^^ northwest" by mistake

has had *^ northeast" in addition marked on said

stake since we first placed the same in the ground.

The letters upon the stakes could be seen at a con-

siderable distance. Upon examining the stakes at

the various corners of the Bear Cub, we found no

Daisy or Big Clid stakes, nor at any other point upon

the said Bear Cub Claim.

During the months of November and December,

1905, Tom Vallier and A. W. Olsen and mvself did

a large amount of prospecting and developing work
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upon said claim, working in all about sixty days, un-

der a lay from the Bear Mining and Trading Com-

pany.

NIELS CHRISTENSEN.

Subscribed and sworn to before me this 4th day of

August 1906.

[Notarial Seal] D. B. CHACE,

Notary Public in and for the District of Alaska, Re-

siding at Nome.

In the District Court for the District of Alaska,

Second Division,

CHARLES H. CURRY and HENRY TOMLIN-

SON,

Plaintiffs,

vs.

PIONEER MINING COMPANY (a Corporation),

NOME EXPLORATION, O.W. CARLSON,
R. D. ADAMS, AXEL OLSEN and JOHN
DOE and RICHARD ROE, True Names Un-

known,

Defendants.

Affidavit of Otto W. Carlson.

United States of America,

District of Alaska,—ss.

Otto W. Carlson, being first duly sworn, upon his

oath deposes and says

:
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I have read the affidavit of George L. Stanley, in

which affidavit said Stanley states that he informed

me in the spring of 190e3 that he could find no stakes

upon the Bear Cub Claim. Such statement is abso-

lutely false. I have had charge of a large number of

mining claims in the Cape Nome Recording District,

District of Alaska, during my residence in Nome.

During such time I have been in charge at different

intervals of the mining property of Louis L. Sloss.

John Dexter, Michael Dowd and James Wilson, as

well as the mining interests of the Bear Mining and

Trading Company. I have always endeavored to

have the stakes well maintained upon all the claims

in my charge. If anyone reported to me tliat the

stakes were down upon any of the claims in my

charge, I always had those stakes renew^ed. If Mr.

Stanley had ever reported to me that he could find

no stakes upon the Bear Cub Claim, I would imme-

diately have taken steps to inquire into the matter,

and would have seen that those stakes were replaced.

In truth and in fact he never stated to me that the

stakes were down upon the Bear Cub Claim, or any-

thing of that nature, but gave me to understand that

all claims upon which he had done the assessment

work were in good condition. When I employed

said Stanley to do the assessment work upon the Bear

Mining and Trading Company's claims in the fall of

1902, I instructed him, as it w^as my custom to in-
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struct tliosG doing assessment work for me, to see that

the stakes of the claims were up and marked, and to

renew them if they were gone. I was upon said Bear

Cub Claim during the summer of 1903, and I know

that the Bear Cub stakes were upon the ground at

the corners thereof as I had known them since 1900.

As to the statement of Mr. Stanley that he could

find no stakes upon the Bear Cub Claim in the fall of

1904, such statement is also vmtrue, as the said Stan-

ley informed me after doing said assessment work

that he had found all of the stakes of the Bear Cub

Claim except one, at the northeast corner of the

claim; that at that point a stump remained of the

old original stake, and that he had placed a large

post at such corner and had placed other large stakes

at the other corners of the claim in addition to the

stakes that he had found at such points ; that all of

said stakes had been marked with the name ''Bear

Cub'' cut in with a knife.

I know that the description of the Bear Cub Clairn

contained in the deed of Axel Olsen to the Bear Min-

ing and Trading Company was a mistake, as Axel

Olsen and A. A. Johnson, upon their arrival from

Nome at Unga Island, in the fall of 1899, always

spoke of the Bear Cub Claim as being the bench

claim immediately adjoining No. 1 Below Discovery

on Dry Creek on the left limit, and I never heard



272 William H. Bush vs.

either one of them ever express themselves other-

wise.

I have read Mr. Stanley's affidavit to the effect that

I knew about work having been done upon the Daisy

Claim during the winer of 1901- '02. Such state-

ment is absolutely false. During the winter of

1901 I acted part of the time as agent for the North-

ern Commercial Company at Nome, and had consid-

erable business at Council, which necessitated my
absence from Nome, and in the early spring of 1902

I spent the greater portion of my time at Council

City and traveling between Council City and Nome.

The winter of 1902 I spent on the outside. I did not

know during the winter of 1901 and the spring of

1902 of any work having been done within the lines of

the Bear Cug Claim other than what w^as done by the

Bear Cub people. If I had known I would imme-

diately have stopped said work, as I consider our title

to the said Bear Cub Claim as being perfect. In the

fall of 1902 I noticed that some work had been done

upon the Bear Cub Claim besides the work done by

the Bear Cub people, which work I took to have been

done by snipers, and as such people did not reappear

upon the claim to my knowledge, and not knowing

who they were, I took no steps against them. I never

saw any stakes of the Big Clid or Daisy Claim on the

Bear Cub ground, or any stakes marked ''B. C."

OTTO W. CARLSON.
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Subscribed and sworn to before me this 4tli day of

August, 1906.

D. B. CHACE,

Notary Public in and for the District of Alaska, Re-

siding at Nome.

In the District Court for the District of Alaska,

Second Division,

CHARLES H. CURRY and HENRY TOMLIN-

SON,

Plaintiffs,

vs.

PIONEER MINING COMPANY (a Corporation),

NOME EXPLORATION COMPANY (a

Corporation), O. W. CARLSON, ROBERT
D. ADAMS, AXEL OLSEN and JOHN DOE
and RICHARD ROE, True Names Unknown,

Defendants.

Affidavit of Robert Adams.

United States of America,

District of Alaska,—ss.

Robert Adams, being first duly sworn, upon oath

deposes and says

:

I am one of the defendants in the above-entitled

action. Together with A. N. Ashley I have a lay

upon a portion of the Bear Cub Claim, which lay

will expire in June, 1907, which lay was obtained
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from the Bear Mining and Trading Compan}^, and

tlie Nome Exploration Company. Mr. Ashley and

myself cansed work to be performed upon the Bear

Cub Claim in September of 1905, and during the

spring of 1906 we began active mining operations

thereon. We have put down two shafts to bedrock,

a distance of about eighty (80) feet and are now put-

ting down another shaft which is within a few feet

of bedrock. We have also done drifting upon said

claim, and in such work have had employed a num-

ber of men. We have erected two hoists, have pur-

chased a large amount of machinery and appurte-

nances, have erected a bunkhouse, messhouse, office

and a large storage bin, at considerable expense for

the purpose of handling the pay gravel in an econom-

ical manner, and also other buildings; Ave have also

purchased and installed a pumping plant, which is

now in shape for work. All of such expenditures in

such behalf has amounted to about $10,000. We are

now ready to engage actively in mining upon a large

scale. In case an injunction is granted, it will inflict

a great injury upon us, as our lease has but a com-

paratively short time to run, and we hare no assur-

ances of obtaining an extension of the lease from, our

lessors, the Bear Mining and Trading Company and

the Nome Exploration Company. Every day that we

are stopped from working and mining will represent

a large and serious loss to us. Practically all our cap-
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ital is invested in the improvements that we have made

and the work that we have done upon the claim

Up until a short time ago, when Mr. Charles H.

Curry accosted Mr. O. W. Carlson and myself upon

the street, and told us that he would stop our work-

ing on the Bear Cub Claim by an injunction, Mr.

Ashley and myself had no intimation that the plain-

tiffs in this action claimed any interest in the Bear

Cub ground.
R. D. ADAMS.

Subscribed and sworn to before me, this 3d day of

August, 1906.

[Notarial Seal] D. B. CHACE,

Notary Public, in and for the District of Alaska, Re-

siding at Nome.

In the District Court, for tJie District of Alaska, Sec-

ond Division,

No.

CHARLES CURRY et al.,

Plaintiffs,

vs.

NOME EXPLORATION COMPANY et al..

Defendants.
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Affidavit of C. E. Gordon.

United States of America,

District of Alaska,

Second Division,—ss.

Charles Edward Gordon, being first duly sworn,

deposes and says

:

I have been a resident of Nome, Alaska, and vicin-

ity since June, 1898. I became acquainted with the

Bear Cub claim in 1899. During the summer of

1899, I was well acquainted with the mining claims

in the vicinity of the Eskimo Chief, or Discovery

claim on Dry Creek; during that summer I became

acquainted also with the Bear Cub Mining Claim;

said claim at that time was a well-staked, well-marked

claim, being a bench adjoining No. 1 Below Discov-

ery on Dry Creek on the left limit.

During the early summer of 1899, I became ac-

quainted Avith Axel Olsen and A. A. Johnson, and

know that they were working upon said claim during

that time and had a small tent placed upon the chxim

at that time. In the summer of 1900 I was also back-

wards and forwards in the vicinity of the Bear Cub

claim, and was on said Bear Cub claim; I know that

in the early part of the summer of 1900, Axel Olsen

and A. Johnson had a tent upon the Bear Cub claim,

and were working and prospecting upon said claim.

I have known the Bear Cub claim ever since 1899,
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and have always known it to be a well-marked, well-

known and well-recognized claim. It always was

immediately adjoining No. 1 Below Discovery on the

left limit of Dry Creek, and I have always heard said

bench claim spoken of as the Bear Cub claim.

During all that ime it was a well-marked claim,

with stakes established at the four corners, having

a connnon side line with No. 1 Below Discovery and

extending in width from said Dry Creek about the

usual width of placer mining claims; I know that

during the summer of 1900, Axel Olsen and A. A.

Johnson did considerable work upon said claim and

digging and sinking holes.

I have no interest in the outcome of this action.

CHAS. E. GORDON.

Subscribed and sworn to before me, this 31st day

of July, A. D. 1906.

[Notarial Seal] C. L. M. NOBLE,
Notary Public in and for the District of Alaska, Re-

siding at Nome, Alaska. . ,
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In the District Court, for the District of Alaska, Sec-

ond Division,

CHARLES H. CURRY, and HENRY TOMLIN-

SON,

Plaintiffs,

vs.

PIONEER MINING COMPANY (a Coporation),

NOME EXPLORATION COMPANY (a

Corporation), O. W. CARLSON, R. D.

ADAMS, AXEL OLSEN, and JOHN DOE
and RICHARD ROE, True Names Unknown,

Defendants.

Affidavit of John Rosvold.

United States of America,

District of Alaska,—ss.

John Rosvold, being first duly sworn upon his oath

deposes and says

:

I came to Nome in the spring of 1900 upon the

schooner *^Bear" with Axel Olsen, A. A. Johnson

and others from Unga. Shortly after my arrival at

Nome in the month of June 1900 I was upon the

Bear Cub mining claim. Said claim was located as a

bench claim adjoining No. 1 Below Discovery on the

left limit of Dry Creek. At the time of my visit to

said claim. Axel Olsen and A. A. Johnson were living

on the claim in a tent and were doing prospecting
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work thereon. I know that the southern side line

of the Bear Cub claim is identical with the eastern

side line of No. 1 Below Discovery, for the reason that

I knew at that time, in June, 1900, the southern cor-

ner stake of the Bear Cub claim was at the same

place as the southeastern corner stake of No. 1 Below

Discovery, and the southwestern corner stake of the

Bear Cub claim was at the northeastern corner of

No. 1 Below and the southeastern corner of Discovery

or Eskimo Chief claim. I examined at said time, in

June, 1900, both of the said corner stakes of the Bear

Cub claim and know that at that time they were wil-

low stakes marked ^'Bear Cub." No fraction could

intervene between the Bear Cub claim and No. 1 Be-

low Discovery, as said Bear Cub claim and No. 1

Below Discovery were contiguous claims having a

common side line. I have known of said Bear Cub

claim ever since that time. I have always known it

as the bench claim immediately adjoining No. 1 Be-

low Discovery on the left limit and have always heard

it spoken of as such. I have no interest whatever in

the outcome of this action.

JOHN ROSVOLD.
Subscribed and sworn to before me this 30th day of

July 1906.

[Notarial Seal]
ALFRED J. DALY,

Notary Public in and for the District of Alaska. Re-

siding at Nome.
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In the District Court for the Dist7ict of Alaska,

Second Division,

CHARLES H. CURRY, and HENRY TOMLIN-

SON,

Plaintiffs,

vs.

PIONEER MINING COMPANY (a Corporation),

NOME EXPLORATION COMPANY (a

Corporation), O. W. CARLSON, R. D.

ADAMS, AXEL OLSEN, and JOHN DOE
and RICHARD ROE, True Names Unknown,

Defendants.

AflBdavit of Alfred Hultgren.

United States of America,

District of Alaska,—ss.

Alfred Hultgren, being first duly sworn, upon his

oath deposes and says

:

I have been a resident of Nome and vicinitv since
ft/

1900. In the summer of 1900 I became well acquaint-

ed with the claims on Dry Creek in the vicinity of

Discovery claim or, as it was also called, Eskimo

Chief claim. During the winter of 1900-01 I had

a lay upon claim No. 1 Above Discovery on Dry

Creek and worked there during that winter. In the

winter of 1901-02 and the winter of 1902-03 I worked

and mined upon No. 2 Above Discovery on Dry Creek
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under a lay from Mr. Carlson, who was the mission-

ary at Unalaklik. I first became acquainted with

the Bear Cub Claim in the fall of 1900. I know at

that time that was a bench claim immediately ad-

joining No. 1 Below Discovery on the left limit. I

examined the southeast corner of No. 1 Below Dis-

covery, which is also the northeast corner of No. 2

Below Discovery, and found a Bear Cub stake at

that point.

At the common corner of Discovery and No. 1

Below Discovery I also found a corner stake of the

Bear Cub claim at a point about 600 feet northeaster-

ly from the common corner point of Discover}^ and

No. 1 Below. I also found a corner stake of the

Bear Cub.

During the winter of 1900 and while I was working

upon No. 2 Above Discovery in 1902-02 and a part

of the year 1903, I often passed over the Bear Cub

claim. I always found the Bear Cub claim to be

a well-staked and well-marked claim marking a bench

claim immediately adjoining No. 1 Below Discovery

on the left limit.

In 1901 I carefully examined all of the corners of

the Bear Cub claim and found stakes at the four cor-

ners thereof, being the same stakes that I have men-

tioned before as having been found by me in 1900,

and also I saw the other corner stakes of the Bear

Cub claim at a point about 600 feet northeasterly
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from the common corner point of No. 1 Below and

No. 2 Below Discovery. During all of said time and

ever since I have always heard the bench claim ad-

joining No. 1 Below Discovery on the left limit of

Dry Creek spoken of as the Bear Cub claim, and it

has always been a well-known and well-recognized

claim among miners. I never found or saw any

stakes in that vicinity of the Big Clid or Daisy claims.

In the latter part of the year 1901 I saw two men

working upon the Bear Cub claim and I talked with

them, and they told me that they were working on the

Bear Cub on a lay from the Bear Mining and Trad-

ing Company. No fraction could possibly exist be-

tween the Bear Cub claim and No. 1 Below Discovery,

as the two claims havea common side line.

ALFRED HULTGREN.
Subscribed and sworn to before m.e this 3d day of

August, 1906.

D. B. CHACE,

Notary Public in and for the District of Alaska, Re-

siding at Nome.
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In the District Court for the District of Alaska,

Second Division.

CHARLES H. CURRY, and HENRY TOMLIN-

SON,

Plaintiffs,

vs.

PIONEER MINING COMPANY (a Corporation),

NOME EXPLORATION COMPANY (a

Corporation), O. W. CARLSON, R. D.

ADAMS, AXEL OLSEN, and JOHN DOE
and RICHARD ROE, True Names Unknown,

Defendants.

Affidavit of John Irvine.

United States of America,

District of Alaska,—ss.

John Irvine, being duly sworn, upon his oath de-

poses and says.

I have been a resident of Nome and vicinitv since

1900. I have worked on Dry Creek and on Dexter

Creek and other places in that vicinity and have

had occasion since 1900 to pass up and down Dry

Creek very often. I first became acquainted with

the Bear Cub Mining Claim in August, 1900. I know

at that time the Bear Cub stakes stood at the common

corner point of No. 1 Below Discovery and No. 2

Below Discovery and also Discovery and No. 1 Below
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Discovery. Said claim at that time was a well-marked

claim, marking a bench claim immediately adjoining

No. 1 Below Discovery on Dry Creek on the left

limit, running the full length of No. 1 Below Discov-

ery and having a common side line with that claim.

I have alwavs kno\^^l the Bear Cub claim since that

time and have had occasion to pass over it, and have

inspected the stakes thereon a number of times, and

at all times said Bear Cub claim was a well-marked

and well-located claim, marking the bench claim im-

mediately adjoining No. 1 Below Discovery on Dry

Creek on the left limit, and marked the same as when

I first became acquainted with it in August, 1900.

I have always heard the bench claim adjoining No. 1

Below Discovery on the left limit of Dry Creek

spoken of as the Bear Cub Claim and it is a well-

known and well-recognized claim among the miners

of my acquaintance.

JOHN IRVIN.

Subscribed and sworn to before me this 4tli dav of

August, 1906.

[Notaial Seal] D. B. CHACE,
Notary Public in and for the District of Alaska, Re-

siding at Nome.
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In the District Court for the District of Alaska,

Second Division.

CHAELES H. CUEEY and HEXEY TOMLIN-

SON, 1

Plaintiffs,

vs.

PIOXEEE MINING COMPANY (a Corporation),

NOME EXPLOEATION COMPANY (a

Corporation), O. W. CAELSON, E. I).

ADAMS, AXEL OLSEN, and JOHN DOE
and EICHAED EOE, True Names Unknown,

Defendants.

Affidavit of C. A. Densmore.

United States of America,

District of Alaska,—ss.

C. A. Densmore, being first duly sworn, upon his

oath deposes and says:

I have been a resident of Nome and vicinity since

1900. I know the Bear Cub Mining Claim. I first

became acquainted with it in the latter part of July

or the first part of August in the year of 1900, In

the latter part of July, 1900. 1 went to work upon No.

2 on Newton Gulch, a claim in the vicinity of the

Bear Cub claim; the latter part of July or the first

part of August, 1900, 1 was upon the Bear Cub bench

claim and I took notice of the stake standing at the
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common corner point of No. 1 Below and No. 2 Below

Discovery on Dry Creek. At such corner there were

a number of stakes and among them was a stake

marked the Bear Cub claim. I also noticed a stake

at that time situated about the wddth of a claim

northeast from said corner point which was also

marked ^^Bear Cub."

From the information obtained at that time and

from the other knowledge obtaining during 1900 I

know that the Bear Cub was a bench claim immediate-

ly adjoining No. 1 Below Discovery on the left limit

and during the jesiY 1900 was so staked and so located.

During all of the time since 1900 I have always recog-

nized and known the Bear Cub claim as a bench claim

immediately adjoining No. 1 Below Discovery on the

left limit.

I have no interest whatever in the outcome of this

action.

C. A. DENSMORE.

Subscribed and sworn to before me this 3d day of

August, 1906.

[Notarial Seal] D. B. CHACE,

Notarv Public in and for the District of Alaska, Re-

siding at Nome.
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In the District Court for the District of Alaska,

Second Division.

CHAELES H. CUREY, and HENEY TOMLIN-

SON,

Plaintiffs,

vs.

PIONEEE MINING COMPANY (a Corporation),

NOME EXPLORATION COMPANY (a

Corporation), O. W. CARLSON, R. D.

ADAMS, AXEL OLSEN, and JOHN POE
and RICHARD ROE, True Names Unknown,

Defendants.

Affidavit of T. J. Vallier.

United States of America,

District of Alaska,—ss.

T. J. Vallier, being first duly sworn, upon his

oath deposes and says

:

I first came to Nome on April 1899. I have been

in Nome and vicinity since that time, and since my
arrival have actively followed mining. In the early

spring of 1899 I first became acquainted with Axel

Olsen, A. A. Johnson and Con. Nelson. They landed

at Nom.e River from their schooner called the

^^Bear," in the latter part of May or the first of

June 1899; their boat was the first to arrive that

year. I became very well acquainted with them at
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that time and accompanied them upon their pros-

pecting trips. They confided to me what they were

doing and w^hat claims they had located. I was pres-

ent when they located a number of their claims and

located claims with them. About the middle or latter

part of June, 1899, D. E. Cox, Axel Olsen and myself

made a trip to Grouse Gulch, where I had located a

claim which was called the Bowery Claim. On my
way there we passed up Dry Creek, and at the sugges-

tion of Axel Olsen we went to Bear Cub claim to get a

tent that Mr. Olsen told vis he had placed there. Mr.

Olsen at that time showed Mr. Cox and myself over

the claim and pointed out the stakes. The Bear Cub

claim at that time was a bench claim immediately

adjoining No. 1 Below Discovery on Dry Creek on the

left limit, marked by willow stakes placed at the

corners with the name '^Bear Cub" marked on them.

The southerlv line of the Bear Cub claim ran from

end to end of No. 1 Below Discovery and constituted

a common side line between the Bear Cub claim and

No. 1 Below Discovery. One of the stakes of the

Bear Cub claim was at the common corner point of

No. 1 Below Discovery and No. 2 Below Discovery.

Another stake of the Bear Cub was at the common

corner point of Discovery and No. 1 Below Discov-

ery on Dry Creek. Discovery claim at that time was

also known as the Eskimo Chief. The other two

stakes of the Bear Cub claim were set in a northeaster-
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ly direction from said corner stakes above mentioned,

about a claim width from tliem, so that the Bear Cub

claim as staked constituted a bench claim immediate-

ly adjoining No. 1 Below Discovery on Dry Creek on

the left limit and having about the usual width of

placer mining claims. Mr. Olsen discussed at length

the merits of his claim and consulted mth me about

it as being more experienced in such matters.

We took down the tent that was on the Bear Cub

and took it over to Grouse Gulch. After staying at

Grouse Gulch a few days Mr. Olsen told me that he

was going to go back to the Bear Cub claim. He

took his tent down and removed it to the Bear Cub

claim and afterwards I saw the tent on the Bear

Cub claim and saw Axel Olsen and A. A. Johnson

working upon said claim. I had occasion to pass by

the Bear Cub claim many times during the year 1899

by reason of the fact of my going backwards and

forwards from Grouse Gulch to Nome. The Bear

Cub claim during the year 1899 after my first becom-

ing acquainted with it was well marked and well

staked and remained the same as when I first became

acquainted wdth it.

During the year 1900, and particularly in the

summer of 1900 on account of my continued work-

ing upon my claim on Grouse Gulch, the Bowery

Claim, I often passed near and over the Bear Cub

claim on my way to and from my claim and Nome.
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During the latter part of June and Juh^, 1900, Axel

Olsen and A. A. Johnson had a tent upon the Bear

Cub claim; I also saw Axel Olsen 's brother there at

times; John Olsen. Axel Olsen and A. A. Johnson

at that time were engaged in working upon the Bear

Cub claim. Their tent was placed near the side line

of No. 1 Below Discovery and near a draw which

runs into No. 1 Below Discovery from the Bear Cub

claim.

During the time that they were working there in

June and July, 1900, among other things they were

engaged in sinking a hole which Avas toward the

northern end of the claim; during that time I talked

with Mr. Olsen several times upon the claim and he

told me what he was doing, and on one occasion

showed me the hole that he and his partners were

engaged in sinking. At that time it was about

twenty feet in depth. Upon all the occasions that

I visited said claim and passed over the said claim

during 1900, said claim remained staked and located

the same as I knew it in 1900, except that Mr. Ol-

sen and his partners had also placed board stakes

at the corners of the claim which were marked ^^Bear

Cub."

Since June, 1899, when I became acquainted with

the Bear Cub claim as above described, I have been

well acquainted with said ground im^luded within

its boundaries, and have always known it as the
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bench claim immediately adjoining No. 1 Below Dis-

covery on Dry Creek on the left limit. I have been

on said claim in the spring of 1906 and worked on

same for a number of days, and the Bear Cub claim

is now in exactly the same position and has exactly

the same corners as when I knew it in June, 1899,

and as I have known it ever since June, 1899. The

said corners, however, are marked with larger stakes

than were on the claim when I first became ac-

quainted with it. At one corner, to the best of my

belief, one of the original willow stakes that I saw

in 1900 is standing.

I never saw any of the Daisy Fraction stakes upon

any of my visits to said claim.

I know also of the location of the Franklin Bench

Claim on Dry Creek. I became acquainted with it

in 1899 ; said claim is a bench claim immediately ad-

joining Discovery claim on Dry Creek on the left

limit and the Franklin Bench and the Bear Cub

Bench had a common end line. I never knew of the

Bear Cub claim covering any portion of the Frank-

lin Bench Claim or of there being any conflict be-

tween the two claims.

TALBOT J. VALLIER.
Subscribed and sworn to before me this 3d day of

August, 1906.

[Notarial Seal] ALFRED J. DALY,
Notary Public in and for the District of Alaska, Re-

siding at Nome.
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In the District Court for the District of Alaska, Sec-

ond Division.

CHARLES H. CUERY and HENTJT TOMLIN-

SON,
Plaintiffs,

vs.

PIONEER MINING COMPANY (a Corporation),

NOME EXPLORATION COMPANY (a

Corporation), O. W. CARLSON, R. D.

ADAMS, and AXEL OLSEN, and JOHN
DOE and RICHARD ROE, True Names Un-

known,
Defendants.

Affidavit of Elmer Eeed.

United States of America,

District of Alaska,—ss.

Elmer Reed, being first duh^ sworn, upon his oath

deposes and says:

I have been a resident of Nome and vicinity ever

since the year 1900.

I came to Nome on one of the first steamers on the

opening of navigation in the year 1900. Shortly

after my arrival, in compan}^ with Wallace Barstow,

Ed. Mayon and George Mayon, I went np Dry Creek

and upon the Bear Cub Placer Mining Claim. Mr.

Barstow, Mr. George Mayon and Mr. Ed. Mayon

owned stock in the Bear jNIining and Trading Com-
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pany and were interested in looking up the claims

owned by that company and for that purpose they

made the trip to the Bear Cub claim on which occa-

sion I accompanied them. They had blue-j^rint

sketches of the claims owned by the Bear Mining

and Trading Company, among which was a sketch

of the Bear Cub claim. This sketch show^ed a bench

claim immediately adjoining No. 1 Below Discovery

on the left limit. By consulting the map and mak-

ing inquiries as to the number of the creek claims we

had no difficulty in finding the Bear Cub claim. We
examined said claim and prospected around. Mr.

Barstow and others panned in my presence and

I also panned upon the ground included in the Bear

Cub location and we all discovered gold by such

panning.

Upon January 5th, 1901, I relocated said Bear

Cub claim in company with James B. McKean, I

went to the Bear Cub claim and went to the very

corners of said claim. I found a stake marked

'^Bear Cub" at the southeast corner of No. 1 Be-

low Discovery and the northeast corner of No. 2 Be-

low Discovery. I established a stake at that corner

as my initial stake, marked it ''Bear Cub" and ''Ini-

tial Stake" and "Elmer Reed, Locator" with pencil.

About 600 feet in a northeasterly direction from said

corner I also found a stake of the Bear Cub claim

and at that time I also established a good and sub-
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stantial stake as a comer stake of the claim that I

was locating and marked the same '^Bear Cub" and

also my name as locator.

At a point about 600 feet northeasterly from the

northeast corner of No. 1 Below Discovery and the

southeast corner of Discovery or Eskimo Chief claim

I also found a stake of the Bear Cub and established

one of my stakes similarly marked at that corner.

At the northeast corner of No. 1 Below Discovery

and the southeast corner of Eskimo Chief or Discov-

ery claim I found another stake of the Bear Cub

claim marked ^'Bear Cub," where I also established

a stake of my own location marked similarly to my

other stakes. My own location was identical with

the old location of the Bear Cub claim and marked a

bench claim immediately adjoining No. 1 Below Dis-

covery on Dry Creek on the left limit, said No. 1

Below Discovery and the ^^Bear Cub" claim having

a common side line ; said Bear Cub claim being about

the usual width of placer mining claims and to the

best of my knowledge was about 600 feet wide. It

was absolutely an impossibility for any fraction to

exist between the old Bear Cub Claim and No. 1 Be-

low Discovery.

I prepared a notice of location, one copy of which

I had placed upon my initial stake in a tin can. I

also recorded a notice of location in the office of the

Cape Nome Recording District upon January 8th,
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1901, and the same is now of record therein in vol. 86,

at page 95, a copy of \Yhich is hereto attached and

marked Exhibit '^A."

I was upon the said Bear Cub claim about three

days ago for purpose of examining the corners of

the Bear Cub claim. Said Bear Cub claim is now

marked with large wooden posts with the name

'*Bear Cub" and the name of the corners cut in with

a knife. Said posts are now established in identi-

cally the same places as I found the stakes of the

Bear Cub in 1900, and at the time of my location

and the stakes marked as the stakes at that time did,

a bench claim iimnediately adjoining No. 1 Below

Discovery on Drv Creek on the left limit ; said cor-

ners as they are now^ established are identically the

same as the corners I also established by mv own

location.

On Mav 11th, 1906, I conveved mv location to Otto

W. Carlson by deed.

I have no interest whatever in the outcome of this

action.

ELMER REED.

Subscribed and sworn to before me this 3d day

of August, 1906.

[Notarial Seal] D. B. CHACE,
Notar}^ Public in and for the District of Alaska, Re-

siding at Nome.
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EXHIBIT "A."

REED BEAR CUB.

Notice is hereby given, that the undersigned, hav-

ing complied with the requirements of Chapter Six

of Title Thirty-two of the Revised Statutes of the

United States, the local customs, laws and regu-

lations, has located—linear feet on the lode (twenty

acres of placer mining ground) situated in the Cape

Nome Mining District, Alaska, and described as fol-

lows.

Beginning at the initial stake which is the S. W.

Cor. stake and stake No. 1, thence running 660 feet

in a N. W. direction to stake No. 2, thence 1320 ft.

in a N. E. direction to stake No. 3, thence 660 feet

in a S. E. direction to stake No. 4, thence 1320 ft.

to stake No. 1 and initial stake, this claim is situated

in the North bank of Dry Creek and adjoining claim

No. 1 Below Discovery and shall be known as Bear

Cub Bench Claim.

Located Jan, 5, 1901.

ELMER REED,
Locator.

Attest: J. B. McKEAN.
Filed for record Jan. 8, 1901.

Vol. 86, pg, 95.

Service of copies of affidavit admitted this Aug.

4, '06, at 2 o'clock P. M.

GEO. D. SCHOFIELD,
Atty. for Plffs.
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No. 1550. In the United States District Court

for the District of Alaska, Second Division. Charles

H. Curry et al., Plaintiffs, vs. Pioneer Mining Co., et

al.. Defendants. Affidavits. Piled in the Office of

the Clerk of the Dist. Court of Alaska, Second Divi-

sion at Nome. Aug. 4, 1906. Jno. H. Dunn, Clerk.

A. J. Daly, Attorney for Adams & Carlson.

In the District Court for the District of Alasha, Sec-

ond Division.

W. H. BUSH,
Plaintiff,

vs.

NOME EXPLORATION COMPANY (a Corpora-

tion), et al.,

Defendants.

Stipulation as to Affidavits.

It is hereby stipulated by and between Clay Allen,

attorney for plaintiff in the above-entitled action,

and A. J. Daly for E. D. Adams and A. N. Ashley,

two of the defendants above named, that any and

all of the affidavits heretofore filed by either plan-

tiffs or defendants in the case of Charles H. Curry

et al., vs. the Nome Exploration Company, et al., an

action heretofore begun in the above-entitled court,

may be read by either plaintiff' or said defendants, or

offered in evidence by plaintiff or defendants upon

motion for a receiver and injunction pending in the

above-entitled action, made by plaintiff, and may be
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considered by the Court and treated in all respects

by the Court and attorneys as though the same had

been filed in the above-entitled action and copies

thereof had been served upon the respective adverse

joarties.

It is hereby further stipulated that when said affi-

davits have been so read or offered in evidence, the

same shall constitute j^art of the records of this

action the same as though the said affidavits had been

filed in this action and served upon the adverse

party, and shall be considered a part of the record

in this action upon appeal by either party, and no

objection shall be taken by either party hereto on

account of any irregularity or insufficiency of the

record as thus made up.

CLAY ALLEN,

Attorney for Plaintiff.

A. J. DALY,

Atty. for Ashley & Adams.

[Endorsed] : No. 1607. In the District Court for

the District of Alaska, Second Division. William

H. Bush, Plaintiff, vs. Pioneer Mining Company, n

Corporation, The Nome Exploration Company, a

Corporation, Bear Mining and Trading Company, a

Corporation, O. W. Carlson, R. D. Adams, Axel John-

son, Charles Curry, Henry Tomlinson; also John

Doe and Richard Roe, True Names Unknown, De-

fendants. No. 1607 in Equity. Bill of Exceptions.
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Filed in the Office of the Clerk of the Dist. Court of

Alaska, Second Division, at Nome. Oct. 6, 1906.

Jno. H. Dunn, Clerk. Eefiled in the Office of the

Clerk of the Dist. Court of Alaska, Second Division,

at Nome. Oct. 25, 1906. Jno. H. Dunn, Clerk.

Clay Allen, Attorney for Plaintiff.

In the District Court for the District of Alaska, Sec-

ond Division,

VS.

O. W. CARLSON et al.,

Defendants.

Order Setting Bill of Exceptions (Copy).

The proposed bill of exceptions heretofore filed by

the plaintiff in the above-entitled cause, and the

amendments and corrections thereto having been

agreed upon by the respective counsel in the said

cause

—

Now, it is ordered that the said bill of exceptions

contains all the testimony offered in said cause, and

the sam.e is hereby settled and allowed as a true bill

of exceptions therein.

Dated this 25th day of October, 1906.

ALFRED S. MOORE,

District Judge,
O. K.—A. J. DALY.
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[Endorsed] : Case No. 1607. In the District Court

for the District of Alaska, Second Division. W. H.

Bush, Plaintiff, vs. O. W. Carlson et al., Defendants.

Order. Filed in the Office of the Clerk of the Dist.

Court of Alaska, Second Division, at Nome. Oct.

25, 1906. Jno. H. Dunn, Clerk.

Ill the District Court for the District of Alaska, Sec-

oncl Division,

No. 1607.

WILLIAM H. BUSH,

Plaintiff and Aj)pellant,

vs.

PIONEER MINING COMPANY (a Corporation),

THE NOME EXPLORATION COMPANY
(a Corporation), BEAR MINING AND
TRADING COMPANY (a Corporation), O.

W. CARLSON, R.D.ADAMS,AXEL JOHN-

SON, CHARLES CURRY, HENRY TOM-

LINSON; Also JOHN DOE and RICHARD
ROE, True Names Unknown,

Defendants and Appellees.

Assignment of Errors.

Comes now the plaintiff in the above-entitled ac-

tion and assigns the following errors as having been

committed by the aboAe-entitled court, in the above-
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entitled action, upon which plaintiff intends to rely

upon his appeal to the United States Circuit Court

of Appeals for the Ninth Circuit, in said action

:

I. The Court erred in refusing to grant unto said

plaintiff a temporary injunction herein.

II. The Court erred in denying plaintiff's motion

for a temporary injunction order of survey, and the

appointment of a receiver herein.

III. Court erred in entering up its oral decision

and refusing to grant the plaintiff's injunction pen-

dente lite, which said oral decision is as follows

:

^'On the shoAving before the Court the prior loca-

tion was the one under which the defendants claim

which was in 1899, the plaintiff claims under a 1900

location. It devolves on the plaintiff to shoAv prior

location was not a valid location and was not a sub-

sisting location at the time he located, and therein is

the weakness of the plaintiff's case."

lY. The Court erred in failing to file a decision

in writing in said action stating the facts found and

a conclusion of law arrived at upon the hearing.

In order that the foregoing assignment of errors

may be and appear of record, plaintiff and appellant

presents the same to the Court praying that such dis-

position be made thereof as in accordance with law

and the statutes of the United States in such cases

made and provided, and plaintiff and appellant

prays a reversal of said order refusing and denying
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said temporary injunction made and entered by said

Court.

CLAY ALLEN,

HOBBES & BELL,

Attorneys for Plaintiff and Appellant.

Service by copy admitted this 26tli day of October,

1906.

A. J. DALY.

[Endorsed] : No. 1607. In the District Court, Dis-

trict of Alaska, Second Division. William H. Bush,

Plaintiff and Appellant, vs. Pioneer Mining Com-

pany, a Corporation, et al.. Defendants and Appel-

lees. Assignment of Errors. Filed in the Office

of the Clerk of the District Court of Alaska, Second

Division, at Nome. Oct. 26, 1906. Jno. H. Dunn,

Clerk. Clay Allen, Attorney for Plaintiff and Ap-

pellant.
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In the District Court for the District of Alaska,

Second Division.

No. .

WILLIAM H. BUSH,

Plaintiff,

vs.

PIONEER MINING COMPANY (a Corj^oration^,

THE NOME EXPLORATION COMPANY
(a Corporation), BEAR MINING AND
TRADING COMPANY (a Corporation), 0.

W.CARLSON, R. D. ADAMS, AXEL JOHN-
SON, CHARLES CURRY, HENRY TOM-
LINSON;, also JOHN DOE and RICHARD
ROE, True Names Unknown,

Defendants.

Bond on Appeal.

Know all men by these presents, that we, William

H. Bush, the above-named plaintiff as principal, and

E. B. Barthroj) and S. H. Stevens, as sureties, are

held and fimily bound unto the above-named defend-

ants, Pioneer Mining Company, a corporation, the

Nome Exploration Company, a corporation. Bear

Mining and Trading Company, a corporation, 0. W.

Carlson, R. D. Adams, Axel Johnson, Charles Curry,

Henry Tomlinson; also John Doe and Richard Roe,

true names unknown, in the full and just sum of two
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hundred fifty dollars to be paid to them and their

attorneys, executors, administrators or assigns.

Whereas, an application by motion heretofore

made by the plaintiff in the above-entitled action

for a temporary injunction, order of survey and

receiver has heretofore been made by the said Will-

iam H. Bush in this suit pending in which William

H. Bush is plaintiff and The Pioneer Mining Com-

pany, a corporation, The Nome Exploration Com-

pany, a corporation, Bear Mining and Trading Com-

pany, a corporation, 0. W. Carlson, E. D. Adams,

Axel Johnson, Charles Curry, Henry Tomlinson;

also John Doe and Richard Roe, true names un-

known, are defendants;

Whereas, an order was made and entered upon said

hearing and motion by the Honorable Alfred S.

Moore overruling the motion of the plaintiff for the

temporary injunction, order of survey and receiver

and refusing to the plaintiff an order granting a

temporar}^ injunction, order of survey and receiver-

ship
;

Whereas, the above-named plaintiff has obtained

from said Court an order allowing an appeal to the

United States Circuit Court of Appeals to reverse

the said Court in overruling said motion and a cita-

tion directed to the said Pioneer Mining Company,

a corporation. The Nome Exploration Company, a

coiporation. Bear Mining and Trading Company, a
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corporation, 0. W. Carlson, E. D. Adams, Axel John-

son, Charles Curry, Henry Tomlinson; also John Doe

and Richard Roe, true names unknown, defendants,

is about to be issued citing and admonishing them to

appear at the United States Circuit Court of Appeals

for the Ninth Circuit, to be holden at San Francisco,

California;

Now, the condition of the above obligation is such

that if the said William H. Bush shall prosecute his

said appeal to effect and shall answer all damages

and costs that may be awarded against him, if he

shall fail to make his plea good, then the obligation is

to be void; otherwise to remain in full force and vir-

tue.

WILLIAM H. BUSH. [L. S.]

By JAS. W. BELL, [L. S.]

His Attorney.

E. B. BARTHROP. [L. S.]

S. H. STEVENS. [L. S.]

United States of America,

District of Alaska,—ss.

E. B. Barthrop and S. H. Stevens, being first duly

sworn, each for himself sa.ys:

I am a resident of the District of Alaska and one of

the sureties mentioned in and who signed the fore-

going bond on appeal; I am not a commissioner or

attorney at law; marshal, deputy marshal, clerk of

any court, or other officer of any court; I am worth
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the sum of two hundred fift}^ dollars over and above

all just debts, and liabilities, exclusive of property

exempt from execution.

E. B. BARTHROP.
S. H. STEVENS.

Subscribed and sworn to before me this 26th day

of October, A. D. 1906.

JAS. W. BELL,
Notary Public in and for the District of Alaska.

Sufficiency of sureties on the foregoing appeal

bond approved this 26th day of October, A. D. 1906.

ALFRED S. MOORE,
Judge of the District Court for the District of

fl^HAlaska, Second Division.

Service by copy admitted this 26th day of October,

1906.

A. J. DALY.

[Endorsed] : Case No. 1607. In the District Court

for the District of Alaska, Second Division. AVil-

liam H. Bush, Plaintiff, vs. 0. W. Carlson et al..

Defendant. Bond on Appeal. Filed in the Office of

the Clerk of the Dist. Court of Alaska, Second Di-

vision, at Nome. Oct. 26, 1906. Jno. H. Dunn,

Clerk. Clay Allen, Esq., and James W. Bell, Esq.,

Attorneys for Plaintiff.
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In the District Court for the District of Alaska,

Second Division.

No. 1607.

WILLIAM H. BUSH,

Plaintiff and Appellant,

vs.

PIONEER MINING COMPANY (a Corporation),

THE NOME EXPLORATION COMPANY
(a Corporation), BEAR MINING AND
TRADING COMPANY (a Corporation), 0.

W. CARLSON, R. D. ADAMS, AXEL JOHN-

SON, CHARLES CURRY, HENRY TOM-

LINSON; also JOHN DOE and RICHARD
ROE, True Names Unknown,

Defendants and Appellees.

Petition for Order Allowing Appeal and Order Al-

lowing the Same.

The plaintiff in the above-entitled action feeling

himself aggrieved by the order of this Court, given

and entered therein, refusing to grant a temporary

injunction herein, and having filed herein his assign-

ment of errors, hereby appeals from the said order to

the United States Circuit Court of Appeals for the

Ninth Circuit and prays that said appeal be allowed

and that an order be made fixing the amount of
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security to be given bv plaintiff and appellant on

said appeal.

Dated at Nome, Alaska, this 26tli da.y of October,

A. D. 1906.

CLAY ALLEN,

HOBBES&BELL,
Attorneys for Plaintiff and Appellant.

Order.

Now, on the day of October, A. D. 1906, the

appeal above prayed for is allowed, and it is ordered

that plaintiff's bond for costs of said appeal be, and

the same is hereby, fixed at the sum of two hundred

fifty dollars.

Done in open court this 26th day of October, A. D.

1906.

ALFRED S. MOORE,

Judge of the United States District Court, Second

Division of the District of Alaska.

Service by copy admitted this 26th day of October,

1906.

A. J. DALY.

[Endorsed] : No. 1607. In the District Court, Dis-

trict of Alaska, Second Division. William H. Bush,

Plaintiff and Appellant, vs. Pioneer Mining Com-

pany, a Corporation, et al.. Defendants and Appel-

lees. Petition for Order Allowing Appeal and

Order Allowing the Same. Filed in the Office of the

Clerk of the Dist. Court of Alaska, Second Division,
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at Nome. Oct. 26, 1906. Jno. H. Dunn, Clerk.

Clay Allen, Attorne}^ for Plaintiff and Appellant.

Writ of Error (Copy).

UNITED STATES OF AMERICA—ss.

The President of the United States, to the Honorable,

the Judge of the District Court for the Second

Division of the District of Alaska, Greeting:

Because in the record and proceedings, as also in

the rendition of the judgment of a plea, which is in

the said District Court, before you, between William

H. Bush, plaintiff, and Pioneer Mining Company, a

corporation. The Nome Exploration Company, a

corporation, Bear Mining and Trading Company, a

corporation, 0. V\". Carlson, R. D. Adams, Axel John-

son, Charles Curry, Ilenry Tomlinson; also John

Doe and Richard Roe, true names unknown, defend-

ants, a manifest error hath happened, to the great

damage of the said William H. Bush, plaintiff, as is

said and appears by the petition herein.

We, being willing that error, if any hath been,

should be duly corrected, and full and speedy justice

be done to the party aforesaid in this behalf, do com-

mand you, if judgment be given therein, that then

under your seal, distinctly and openly, you send the

record and proceedings aforesaid, with all things con-

cerning the same, to the Justices of the United States
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States Circuit Court of Appeals for the Ninth Circuit.

in the city of San Francisco, in the State of Califor-

nia, together with this writ, so as to have the same

at the said place in Court on the 24th day of Novem-

ber, 1906, that the record and proceedings aforesaid

being inspected, the said Circuit Court of Appeals

may cause further to be done therein to correct those

errors what of right and according to the laws and

customs of the United States, should be done.

Whereas, the Honorable MELVILLE W. PUL-

LER, Chief Justice of the Supreme Court of the

United States, this 26th day of October, 1906.

Attest my hand and the seal of the District Court

for the Second Division of the District of Alaska, on

the day and year last above written.

JNO. H. DUNN,

Clerk of theDistrict Court for the District of Alaska,

Second Division.

By Angus McBride,

Deputy Clerk.

Allowed this 26th day of October, 1906.

ALFRED S. MOORE,

District Judge.

Service by copy admitted this 26th day of October^

1906.

A. J. DALY.

[Endorsed] : Case No. 1607. In the District Court

for the District of Alaska, Second Division. Wil-
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liam H. Bush, Plaintiff, vs. 0. W. Carlson et al.. De-

fendant. Lodged Copy Writ of Error. Filed in the

Office of the Clerk of the Dist. Court of Alaska, Sec-

ond Division, at Nome, Oct. 26, 1906. Jno. H.

Dunn, Clerk. Clay Allen, Esq., and James W. Bell,

Esq., Attorneys for Plaintiff.

In the District Court for the District of Alaska,

Second Division.

No. 1607.

WILLIAM H. BUSH,

Plaintiff,

vs.

PIONEER MINING COMPANY (a Corporation),

THE NOME EXPLORATION COMPANY
(a Corporation), BEAR CUB MINING AND
TRADING COMPANY (a Corporation), 0.

W. CARLSON, R. D. ADAMS, AXEL JOHN-

SON, CHARLES CURRY, HENRY TOM-

LINSON; also JOHN DOE and RICHARD
ROE, True Names Unknown,

Defendants.

Clerk's Certificate to Transcript.

I, John H. Dunn, Clerk of the District Court of

Alaska, Second Division, do hereby certify that tlie

foregoing typewritten pages, from 1 to 236, both

inclusive, is a true and exact transcript of the bill of
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exceptions, order settling bill of exceptions, assign-

ment of errors, bond on appeal, petition for order

allowing appeal and order allowing same, lodged

copy writ of error, in the case of William H. Bush vs.

Pioneer Mining Company, a corporation, The Nome

Exploration Company, a corporation, Bear Cub Min-

ing and Trading Company, a corporation, 0. W.

Carlson, R. D. Adams, Axel Johnson, Charles Curry,

Henry Tomlinson; also John Doe and Richard Roe,

true names unknown, No. 1607—this court, and of the

whole thereof as appears from the records and files

in my office at Nome, Alaska; and further certify

that the original writ of error and the original cita-

tion in the above-entitled cause are attached to this

transcript.

Cost of transcript, $79.45, paid by Jas. W. Bell,

attorney for plaintiff.

In witness whereof I have hereunto set my hand

and affixed the seal of said court this 26th day of

October, A. D. 1906.
^

[Seal] JNO. H. DUNN,

Clerk.

By Angus McBride,

Deputy Clerk.
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Writ of Error (Original).

UNITED STATES OF AMERICA,—ss.

The President of the United States, to the Honorable,

the Judge of the District Court for the Second

Division of the District of Alaska, G reeting

:

Because in the record and proceedings, as also in

the rendition of the judgment of a plea, which is in

the said District Court, before you, between William

H. Bush, plaintiff, and Pioneer Mining Company, a

corporation, The Nome Exploration Company, a cor-

poration. Bear Mining and Trading Company, a cor-

poration, O. W. Carlson, R. D. Adams, Axel Johnson,

Charles Curry, Henry Tomlinson ; also John Doe and

Richard Roe, true names unknown, defendants, a

manifest error hath happened, to the great damage

of the said William H. Bush, plaintiff, as is said and

appears by the petition herein.

We, being willing that error, if any hath been,

should be duly corrected, and full and speedy justice

be done to the party aforesaid in this behalf, do com-

mand you, if judgment be given therein, that then

under your seal, distinctly and openly, you send the

record and proceedings aforesaid, with all things con-

cerning the same, to the Justices of the United States

Circuit Court of Appeals for the Ninth Circuit, in the

city of San Francisco in the State of California, to-

gether with this writ, so as to have the same at the
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said place in Court on the 24th day of November,

1906, that the record and proceedings aforesaid being

inspected, the said Circuit Court of Appeals may

cause further to be done therein to correct those er-

rors what of right, and according to the laws and cus-

toms of the United States, should be done.

Whereas the Honorable MELVILLE W. PUL-

LER, Chief Justice of the Supreme Court of the

United States, this 26th day of October, 1906.

Attest mv hand and the seal of the District Court

for the Second Division of the District of Alaska, on

the day and year last above written.

[Seal] JNO. H. DUNN,
Clerk of the District Court for the District of Alaska,

Second Division.

By Angus McBride,

Deputy Clerk.

Allowed this 26th day of October, 1906.

ALFRED S. MOORE,
District Judge.

Service by cop}^ admitted this 26th day of October,

1906.

A. J. DAY.

[Endorsed] : In the District Court for the District

of Alaska, Second Division. William 11. Bush,

Plaintiff, vs. O. W. Carlson et al., Defendant. Writ

of Error. Clay Allen, Esq., and James W. Bell, Esq.

Attorneys for Plaintiff.
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In the District Court for the District of Alaska, Sec-

ond Division,

No. 1607.

WILLIAM H. BUSH,
Plaintiff and Appellant,

vs.

PIONEER MINING COMPANY (a Corporation),

THE NOME EXPLORATION COMPANY
(a Corporation), BEAR MINING AND
TRADING COMPANY (a Corportion), O.

W. CARLSON, R. D. ADAMS, AXEL
JOHNSON, CHARLES CURRY, HENRY
TOMLINSON; also JOHN DOE and RICH-

ARD ROE, True Names Unknown,

Defendants, and Appellees.

Citation.

United States of America,

District of Alaska,—ss.

The President of the United States of America, To

Pioneer Mining Company, a Corporation, The

Nome Exploration Company, a Corporation,

Bear Mining and Trading Company, a Corpora-

tion, O. W. Carlson, R. D. Adam, Axel Johnson,

Charles Curry, Henry Tomlinson; also John

Roe and Richard Roe, true names unknown,

Greeting

:
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You are here cited and admonished to be and ap-

pear at the United States Circuit Court of Appeals

for the Ninth Circuit to be holden at the City and

County of San Francisco in the State of California,

on the 24th day of November, A. D. 1906, pursuant

to an order allowing an appeal, entered in the clerk's

oflSce of the District Court for the District of Alaska,

Second Division, in that certain suit in which Will-

iam H. Bush is plaintiff, and appellant and you are

defendants and appellees, to show cause, if any there

be, why the order refusng a temporary injimction

against said plaintiff and appellant was denied, as

in said order allowing an appeal mentioned, should

not be granted, and why speedy justice should not be

done to the parties in that behalf.

Witness, the Honorable ALFRED S. MOOEE,

Judge of the District Court for the District of

Alaska, Second Division, signed and dated at Nome,

in said district and division, this day of Octo-

ber, A. D. 1906.

ALFEED S. MOORE,

Judge of the District Court for the District of

Alaska, Second Division.

Personal service of the foregoing citation and the

receipt of a copy thereof is here admitted this 26th

day of October, A. D. 1906.

A. J. DAY,

Attornev for Defendants and Appellees.
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[Endorsed] : No. 1409. United States Circuit

Court of Appeals for the Ninth Circuit. William H.

Bush, Appellant, vs. Pioneer Mining Company, a
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a Corporation, O. W. Carlson, R. D. Adams, Axel

Johnson, Charles Curry, Henry Tomlinson, also

John Doe, Richard Roe. (True Names Unknown),
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District Court for the District of Alaska, Second Di-

vision. ^'^^^

Filed November 21, 1906.
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I.

STATEMENT OF CASE.

On September 24, 1906, the appellant and plaintiff in

error, William H. Bush, filed his action in ejectment in

the United States District Court, for the District of

Alaska, Second Division, (Nome) alleging himself to be



the owner and entitled to the possession of an undivided

one fourth (14) interest in a fractional placer mining

claim, situated in the Cape Nome Recording District,

Alaska, known and described as the **Big Clid Fraction

Claim '^ or *^ Daisy Placer Claim,*' located in accordance

with the United States Mining Laws. The appellant

further alleged that the ai3pellees, defendants in the

lower Court, had during his absence forcibly and without

his consent taken possession of the said property and

were withholding and refusing him possession of the

premises. The complaint in the action at law is found

at page one hundred and ten (110) of the Transcript of

Record.

On the same day, September 24, 1906, the same plain-

tiff, William H. Bush, filed his suit in Equity against the

same parties defendant, alleging himself entitled to cer-

tain equitable relief, the nature of which is fully set forth

in the Bill in Equity as found at page fifteen (15) of the

Transcript of Record.

This bill for equitable relief proceeds, briefly, upon the

ground

:

That the plaintiff had a clear legal title to an undivided

one fourth (y^) interest in the property in question.

That the plaintiff, together with his predecessors in

interest, had fully followed and performed every re-

quirement of the mining customs and laws under which he

held title to the property.

That the plaintiff, together with his predecessors in

interest, had been in undisputed possession of the same



for a period of over five years, and until shortly before

bringing his action at law.

That the said property was a placer gold mine of great

value in that mineral, but of no value for any other pur-

pose.

That the defendants had gone forcibly into possession

of the said property during the plaintiff ^s absence from

the Mining District, and had abstracted gold of a value

unknown to the plaintiff, but alleging, on information

and belief, the same to be of the value of two hundred

thousand ($200,000) dollars.

That the defendants were then in possession of and

engaged in mining the property, and were taking there-

from each day placer gold of the value of ^ve thousand

($5,000) dollars.

That some of the defendants so engaged in mining the

property were, as this plaintiff was informed and be-

lieved, insolvent and that an action at law afforded no

adequate relief. (Bill in Equity, p. 6-16 Record.)

A motion embodying the equitable relief prayed for in

the bill, supported by certain affidavits, was filed by the

appellant, (p. 17 Record.)

This motion and affidavits in support thereof having

been presented to the Honorable Alfred S. Moore, Judge

of the District Court, for the District of Alaska, Second

Division, an order to show cause was signed by the said

Judge, directed to the defendants and appellees herein

citing them to appear and show cause why a temporary

injunction and other relief should not be granted to the

plaintiff, (p. 19 Record.)



On the return day of this order to show cause an ap-

pearance was entered by Mr. Daly on behalf of the de-

fendants, E. D. Adams and A. N. Ashley, the latter ser-

ved as John Doe.

Certain objections of these defendants (p. 21 Record)

having been filed and overruled, and the action at law

and suit in Equity at the suggestion of the Court having

been joined, a hearing was had upon the order to show

cause. This hearing was upon written exhibits and affi-

davits offered for and on behalf of both the plaintiff and

the defendants.

All the evidence offered at the hearing is brought here

in the Transcript of the Record. (Certificate of the

Court, p. 190-191-299 Record.)

The Court having heard the evidence and having taken

the matter under advisement for two days caused an

order to be entered refusing the temporary injunction as

well as all other temporary relief, (p. 188 Record.)

As the order so entered by the trial Court, in effect,

under the peculiar circumstances of the case, practically

results in confiscation of the property in controversary,

if the same shall continue to stand as entered, an appeal

has been sued out, allowed, and the case is by Writ of

Error brought to this Appellate Court.

ASSIGNMENT OF ERRORS.

Page 300, Record.

Comes now the plaintiff in the above-entitled action

and assigns the following errors as having been com-

mitted by the above-entitled Court, in the above-entitled



action, upon which plaintiff intends to rely upon his ap-

peal to the United States Circuit Court of Appeals for

the Ninth Circuit, in said action:

I. The Court erred in refusing to grant unto said

plaintiff a temporary injunction herein.

II. The Court erred in denying plaintiff ^s motion for

a temporary injunction, order of survey, and the appoint-

ment of a receiver herein.

III. Court erred in entering up its oral decision and

refusing to grant the plaintiff's injunction pendente lite,

which said oral decision is as follows

:

^'On the showing before the Court the prior location

**was the one under which the defendants claim, which

**was in 1899, the plaintiff claims under a 1900 location.

**It devolves on the plaintiff to show prior location was

*^not a valid location and was not a subsisting location

*'at the time he located, and therein is the weakness of

*

' the plaintiff 's case. '

'

IV. The Court erred in failing to file a decision in

writing in said action stating the facts found and a con-

clusion of law arrived at upon the hearing.

In order that the foregoing assignment of errors may

be and appear of record, plaintiff and appellant presents

the same to the Court praying that such a disposition be

made thereof as in accordance with law and statutes of

the United States in such cases made and provided, and

plaintiff and ai^pellant prays a reversal of said order



refusing and denying said temporary injunction made

and entered by said Court.

Clay Allen,

,
HoBBs & Bell,

Attorneys for Plaintiff and Appellant.

Service by copy admitted this 26th day of October,

1906.

A. J. Daly.

AEGUMENT.

Counsel will be pardoned the space devoted herein to

matters geographical and historical in connection with

the Cape Nome Recording District. Of the conditions

obtaining there this Court has repeatedly said that it will

take judicial knowledge.

Tornanes vs. Melsing, 106 Fed. Rep. 784.

But the pursuit of the law making little demand upon

the imaginative faculties it is to be feared that anything

short of actual physical contact will always prove inade-

quate to a full understanding of the distressing legal

conditions ofttimes to be met in this American Territory.

The Court should be apprised of the following facts

:

I. That following the discovery of gold along the beach

and creeks the entire country surrounding Nome in the

years 1899 and 1900 was staked and restaked with con-

flicting mining locations.

II. That much of this territory so staked was, and

has remained, comparatively valueless.



III. That recent discoveries, notably in 1905, of the

<
i Third Beach Line, '

'—a narrow ribbon of gold of great

value,—the general direction of which being clearly and

definitely known, have given to claims lying on these

favored narrow belts great value.

IV. That the variation of a few feet to or from this

*' beach line'' will render a claim of great or little value.

V. That no miners' rule or custom in this District

seems to require the filing of j^roof of assessment work

performed.

VI. That the miners resident in the Nome District in

the years 1899-1900 came from and are now for the larger

part scattered throughout Alaska and the United States.

VII. That the country is barren, treeless, and com-

paratively free from all natural monuments.

VIII. That the frozen, glacial character of the country

with its overlying bed of moss quickly obliterates the

evidence of actual labor ; rendering it cheaper and easier

for the unscrupulous to do the statutory ass-essment work

by affidavit than by pick and shovel.

IX. That the junction of Newton Gulch and Dry Creek

is approximately three miles from the city of Nome and

within view of that city.

X. That many of the miners and other residents of

the Cape Nome District return to 'Hlie States" in Octo-

ber and November of each year, returning to Nome in the

June following.

The appellant and plaintiff, by virtue of certain acts

performed under the United States Mining laws claims
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to be the owner of an undivided one fourth (14) interest

in and to a fractional mining claim known as the '^Big

Clid Fraction'' or ^' Daisy Placer Claim," the same being

of the following dimensions (Illustration p. 36 Kecord)

:

Commencing at the northeast corner of Claim No. One

Below Discovery, and running thence northwesterly five

hundred and sixty-eight (568) feet, this side being com-

mon to the Big Clid and to the west side of Bench Claim

No. One;

Running thence southwesterly nine hundred and twenty

(920) feet to a stake which was at the common northwest

corner of Discovery Claim and Claim No. One Below

Discovery

;

The third leg of the triangle being one thousand three

hundred and twenty (1,320) feet in length, and common

to the north side line of Claim No. One Below Discovery

;

The Claim "being a fraction in a triangular shape

paralleling No. One Below," as the location notice of the

Daisy Placer Claim states it. (p. 104-105 Record.)

The appellant's rights, primarily, are based upon two

location notices, as follows:

Big Clid Fraction, located by F. F. Bowers, on August

1, 1900. (p. 108 Record.)

Daisy Placer Claim, located by F. F. Bowers, on Janu-

ary 12, 1901. (pp. 104-105 Record.)

The appellant presents a perfect record title to an un-

divided one fourth (%) interest from F. F. Bowers to

himself, through certain mesne conveyances, as follows:



F. F. Bowers to Charles H. Curry, (pp. 82, 141

Record.) Charles H. Curry to C. S. Hannum. (p. 79

Record.) C. S. Hannum to William H. Bush. (p. 144

Record.) Also, Charles H. Curry to William H. Bush,

(p. 85 Transcript.)

The rights of the appellant, it is claimed, begin with

and run from August 1, 1900, at which time Bowers made

his discovery and went into possession of the land herein-

before described. The Big Clid location notice was not

filed until August 27, 1900. (p. 108 Record.)

In order that the Court may comprehend the conflict

in interest arising between the parties to this action, it

will be necessary to keep in mind the claims lying adja-

cent or near by the land in dispute. The attention of the

Court is therefore called to the following location notices,

all of which have been set out at length and made a part

of the record in this case. The pages of reference fol-

lowing the word '^illustration'' refer to the diagrams

offered in explanation in Mr. Bush's affidavit. The per-

versity of the printer has caused most of these diagrams

to be placed on the pages following the claims they were

intended to illustrate. The location notices to which the

attention of the Court is directed are as follows

:

I. Bench Claim No. One. Dated Feb. 18, 1899. Filed

Feb. 27, 1899. Located by R. M. Dealy. (Illustration p.

29-30 Record, also p. 103 Record.)

II. Bench Claim No. Two. Located Feb. 22, 1899.

Filed Feb. 27, 1899. Located by Gustavo F. Schaefer.

(Illustration pp. 30-31 Record, also pp. 99-100.)
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III. Bear Cub Claim. Dated June 11, 1899. Filed

June 16, 1899. Located by Akrel Olsen. (Illustrations

pp. 31-32, also p. 106 Record.)

IV. Franklin Claim. Dated Sept. 8, 1899. Filed Sept.

12, 1899. Located by M. Hulseliouser. (Illustration pp.

33-34 Record.)

V. Big Clid Fraction. Dated Aug. 1, 1900. Filed Aug.

27, 1900. Located by F. F. Bowers. (Illustration p. 33,

also p. 108 Record.)

VI. Bear Cub Bench Claim. Located by Elmer Reed

Jan. 5, 190L Recorded Jan. 8, 190L p. 101 Record.) No

illustration is shown of the Reed location for the reason

it was not known whether claimed to be in conflict with

the Franklin Bench or Bench No. One Below. The dia-

gram used for the purpose of illustration by the defend-

ants at the hearing in the lower Court showed no conflict

with the Franklin Bench, but showed no Bench Claim No.

One on the map. When asked in open Court to locate ,

Bench Claim No. One, a location prior to both the ^'Bear

Cub" and ^'Bear Cub Bench" locations, Mr. Dal}" re-

fused to do so. It is safe to say that appellees will not do

so iti their brief.

VII. Daisy Placer Claim. Located by F. F. Bowers.

Recorded Jan. 12, 1901. (Illustration pp. 36, 104

Record.)

VIII. Duplex Fraction. Located by Collin Murray.

Filed April 17, 1903. (Illustration and location notice

p. 34 Record.) Bench Claim No. One is now claiming a
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part of tlie territory of the Duplex Fraction, and as the

*'pay streak" runs directly across the latter it will un-

doubtedly develop the moving proclivities of the Bear

Cub.

The appellees, Ashley and Adams, have been since June

in possession of, and working, on a line parallel with and

near the north line of Claim No. One Below Discovery.

(See illustration XXXX p. 43 Record.) This line of X's

also indicates very accurately the general direction of

the ^

' Third Beach Line, '

' now marked by a line of camps

for some miles.

As has been before noted

:

The appellant claims title under the two locations, Big

Clid Fraction and Daisy Placer, filed by F. F. Bowers.

The appellees defended their possession by claim of

lease hold title under the ^^Bear Cub" filed by Akrel

Olsen, and the "Bear Cub Bench Claim" filed by Elmer

Reed.

The fact is established by the affidavits of all the par-

ties that the property was considered of little value prior

to the determination of the location of the so-called

"Third Beach Line" in the winter of 1905-1906. The

appellees, in their affidavits, claim to have done no more

than assessment work prior to that time, while the Record

establishes by certain written instruments supplemented

by unimpeachable affidavits that the property in contro-

versary was worked by certain predecessors of the ap-

pellant who took therefrom gold of the approximate value

of one thousand ($1,000) dollars in the year 1902. The

appellant claims to have been continuously in possession
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since the date of the Big Clid location until ousted there-

from by the acts of the appellees in the early part of the

year 1906. The appellees claim to have never heard of

the Big Clid Fraction or the Daisy Placer Claim.

It might not be improper to suggest that counsel for

the appellant needs no disillusionment as to the difficulty

of persuading an appellant tribunal to reverse the order

of the lower Court when injunctive relief has been re-

fused. It is not to be denied that the accumulating de-

cisions of the Courts hold it to be the general rule that

the sound measure of discretion which, in the theory of

the law, is vested in the judiciary, when so exercised, will

not be disturbed except under conditions not usual and

ordinary. But the Congress of the United States having

specifically given the right of appeal from orders refus-

ing injunctions in Alaskan cases it is to be presumed that

there was a sound general recognition of the necessity for

such relief under the peculiar conditions prevailing in

that Territory.

As to the general rule governing the granting and re-

fusal of injunctive relief in actions similar to the case at

bar the Court is doubtless already fully advised. As has

been stated by Barrington and Adams in their work on

mining law under the head of "Injunctive Relief in dis-

cussing that remedy as applied to placer gold mines (p.

716-717):

"The. taking away of the minerals is, in itself, an irre-

parable injury."

The same authority continues:

"An injunction is now allowed in all cases of trespass

upon mines upon the ground that the acts complained
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of, are or may be, an irreparable damage to the particular

species of property.'^ Citing numerous cases in support

of the doctrine.

The same authority continues

:

*^And this doctrine is particuUirly applicable to the

case of a continued trespass upon a placer gold mine the

value of which consists wholly of auriferous deposits that

may be worked out and removed without leaving any

evidence of their quantity or value upon which to base

an estimate or account,'' etc.

See also

Lindley on Mines Vol. II, p. 872.

From a review of the later cases it would seem that the

trend of the Courts is from the old common law rule

which gave injunctive relief only in cases of waste, to

the wider and more sensible doctrine which grants that

relief in cases of irremediable injury as a matter of right.

The modern authorities seem to hold that the equitable

arm of the Court should assist that of the law in all cases

ivhere the damage done is irremediable and there is a

prima facie shoiving of title.

The authorities seem to agree with the writer herein-

before quoted that the spoliation of a placer gold mine is

in itself an irremediable damage.

As to the duty of the Court in cases in which irremedi-

able damage is threatened to real property the following

cases are cited:

Richards vs. Dotuer, 64 Cal. 62, 28 Pac. Rep. 113.

In this case the lower Court refused a temporary in-

junction against the projection and excavation of a tun-
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nel through plaintiff's land, and then found that the in-

jury was not in its nature an ^irremediable" one. The

Supreme Court finds the injury to be irreparable from

its very nature and reverses the action of the lower Court,

holding the plaintiff entitled to the temporary relief by

injunction.

United States £ E. Co. vs. Gallego, 89 Fed. Kep.

769.

This case was on an appeal from a decree sustaining a

demurrer to and dismissing a bill to restrain appellees

from diverting water. In its opinion at p. 773 the Court

says

:

**A continuous trespass upon real estate or upon an

interest therein, to the serious damage of the complain-

ant, warrants an injunction to restrain it.'' ''A suit in

equity is generally the only adequate remedy for trespass

continually repeated, etc." Numerous cases are cited

by the Court in support of its holding.

King vs. Stuart, et al., 84 Fed. Rep. 546.

This is a well considered case citing many authorities.

An action had been brought to restrain defendants from

cutting timber. The question as to what constitutes
'

' ir-

remediable damage" is here considered.

Wood vs. Broxton, 54 Fed. Rep. 1005.

In this case a bill in equity was filed in the United

States Circuit Court to enjoin the cutting of timber.

Prior to the time of bringing this action an action at law

had been brought by the same plaintiff. In the action at

law a jury had found against the plaintiff. The action

had been appealed by the plaintiff, and was pending when
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a trespass was attempted. Although a jury had already

found against the pleader in equity on the question of

title the Circuit Court granted the injunction. The Court

carefully reviews the question of injunctive relief.

Cheesman vs. Shreve, 37 Fed. Rep. 36.

The Court here lays down the rule of law

:

^'The rule is to preserve the possession as against such

prima facie trespass by a preliminary injunction, when

leaving the question of title to the property to be estab-

lished by a suit at law.''

Buskirk vs. King, 72 Fed. Rep. 22.

This was an action to prevent waste on timbered land

in conjunction with suit for possession. The Court

granted the injunction. The Appellate Court's opinion

reads in part, p. 24

:

^'We now come down to consider the assignment of

error, that in substance, the Court below erred in grant-

ing the injunction, independent of the questions we have

just referred to."

*'In doing this, we must keep in mind that Courts of

Equity are not to be regarded as in any manner forestall-

ing the final action of Courts of Law on the questions in-

volved when they grant temporary relief afforded by

interlocutory injunction."

^^The legal rights of the parties are not decided hy the

Courts of Equity, hut the property in issue is guarded

until those rights have been ascertained hy the trihunal

established for that purpose/^

If this latter sentence from the opinion of this learned

Court be accepted as summarizing the law on the point,
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as we believe it does, then it is respectfuRy suggested that

no more flagrant violation of every principle enunciated

therein can be instanced than that of the case at bar.

The lower Court seems to assume on the application for

a restraining order and temporary injunction that it was

the Court's duty to try and finally determine on an affi-

davit hearing the title to this property. The verdict of

the jury and itis conclusion on the question of title were

to be forestalled—and if the action of the lower Court

goes uncorrected in the Appellate tribunal his purpose

will have been in a large measure successful.

By the month of May of this year all of the '

' clean up '

*

of the winter from the Daisy Fraction will have been

washed into the sluice boxes and will have disappeared

and the property will, if the present activity continues,

within a few months be entirely exhausted.

The attention of the Court is called to the case of

Union Mill & Mining Co, vs. Warren, 82 Fed. Rep.

522.

Here there had been no actual trespass, merely the

threat of a trespass. The Court says

:

^'In all cases where the remedy complained of is ir-

remediable and tends to destroy the substance of the

property an injunction will be granted in order that the

property may be preserved from destruction. '^

Other cases which might be noted are

:

Tallman vs. R. R. Co., 121 N. Y. 119-23, 23 N. E.

R. 1134;

Gallway vs. R. R. Co., 128 N. Y. 132-145, 28 N. E.

R. 479;
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Evans vs. Ross, 8 Cal. 88

;

United States vs. Gear, 3 Howard 120.

If it be accepted from the foregoing decisions that it

is, not alone the discretionary privilege, but the duty of

a Court as well, to preserve a property of this kind from

irremediable loss upon a prima facie showing of title, the

evidence upon which the lower Court acted will then de-

serve consideration.

The appellant and appellees both claim by virtue of

mining locations made upon unoccupied mineral lands

of the United States.

It will be noted that in point of time the ''Bear Cub^*

location by Akrel Olsen precedes the "Big Clid.'^ The

"Big Clid'^ precedes the "Bear Cub Bench Claim'' by

Elmer Reed, whose location in turn precedes by a few

days the "Daisy Placer Claim" location.

The "Big Clid Fraction" and the "Daisy Placer

Claim" locations were made by the same man and are

identical in form as shown by instruments hereinafter

referred to.

In a deed of conveyance executed by Bowers in the

month of February, 1901, one and one half months after

he had filed the "Daisy Fraction" location notice, he

describes the property in question as the "Big Clid Frac-

tion Claim" and makes reference to both locations as

follows (pp. 141-142 Record)

:

"That certain placer mining claim situate, lying and

being between Newton Gulch and Dry Creek, known,

named and designated as the Big Clid Fraction Claim,

situated in the Cape Nome Recording District, District
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of Alaska, and more particularly described in the location

notice dated August 1, 1900, and recorded in volume 51,

on page 302 of the records of the Cape Nome Eecording

District, and further and more particularly described in

a certain other location notice filed for record January

12, 1901, instrument recorded numbered 8442, and re-

corded in the records of the Cape Nome Recording Dis-

trict, District of Alaska, on the day of , 1901,

in vol
,
page '

'

The "certain other location notice filed for record

January 12, 1901," * * * ^'numbered 8442" was the

"Daisy Placer" location notice, (jd. 104 Record.)

In a deed of date August 13, 1901, seven months after

the filing of the second notice of location, in which F. F.

Bowers transfers all his interest in the Fraction he de-

scribes it again (pp. 82-83 Record) as "lying and being

between Newton Gulch and Dry Creek, known, named

and designated as the Big Clid Fraction Claim situated

in the Cape Nome Recording District of Alaska, and more

particularly described in the location notice August 1,

1900, and recorded in Vol. 51, on page 203 of the records

of the Cape Nome Recording District, and further and

more particularly described in a certain other location

notice filed for record January 12, 1901, instrument rec-

ord numbered 8442 and recorded in the records of the

Cape Nome Recording District, District of Alaska, on the

day of , 1901, in Vol. 86, page 125."

Here also the locator has made clear his purpose in

filing the second, or Daisy Placer, location notice.

That the two i)roperties were one and the same is

further shown in the deed of August 14, 1901, from
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Charles H. Curry to C. S. Hannum and H. E. Tomlinson

in which the property is still designated as the ^^Big

Clid Fraction Claim/' and reference is made to both the

Big Clid location notice and the Daisy Placer Claim

notice, (p. 80 Record.)

See also lease at page 93, Record, and deed, from

Alaska Safe and Deposit Company, of Nome, and C. S.

Hannum, to William H. Bush of date October 3, 1905. (p.

145 Record.) In all these instruments both names are

used to designate the property. As the defendants in

their affidavits disclaim ever having heard of the prop-

erty under either name they certainly cannot object to

the hypothesis that they are one and the same property.

If it is accepted from the foregoing instruments em-

phasized by the statement of Graves (p. 66 Record) who

was with Bowers when he made his first location, and

that of Curry who has been on the property since the

time of the second location (p. 119 Record) it is respect-

fully submitted that the rights of Bowers and his suc-

cessors originated with and continued from the time of

filing the Big Clid location. In support of the proposi-

tion that a defective location notice is cured and the

rights of the locator thereunder preserved by a subse-

quent corrective filing the Court is cited to the following

cases

:

The especial attention of the Court is called to the dis-

tinction made by the Supreme Court of Colorado in the

following cases

:

Johnson vs. Young, et al., 34 Pac. Rep., 173.
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Here that Court holds that a re-location by same per-

son of same property under new name preserves location

right from date of original location.

Niles vs. Kennan, 62 Pac. Eep., 360 ; 27 Colo., 502.

Here it is held a re-location of property made by son

of original locator does not preserve rights of original

locator.

Other cases are as follows

:

Empire State Idaho M. & D. vs. Bunker Hill, 131

Fed. Rep. 591;

Last Chance vs. Bunker Hill, 131 Fed. Rep. 579-

585;

Duncan vs. Fulton, 61 Pac. Rep. 244, Court of Ap-

peals
;

Book vs. Justice Mill Company, 58 Fed. Rep. 107-

115;

Meydenhauer vs. Stevens, 78 Fed. Rep. 787

;

Morrison vs. Regan, 67 Pac. Rep. 956, Idaho Su-

preme Court;

Jordan vs. Duke, 53 Pac. Rep. 197, Supreme Court

Arizona

;

McEroy vs. Hymen, 25 Fed. Rep. 596, Circuit

Court Col.

There is such unanimity on the part of the Courts on

the question involved here that no review of these cases

will at this time be attempted.

If then. Bowers established his stakes upon the Big

Clid in August, 1900, and did his work for that year, and

the January following filed a new, complete and accurate
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description of this property under the name of the Daisy

Fraction as is clearly established by this record, of what

value in the light of the decisions hereinbefore cited was

the location attempted to be made by Elmer Reed in 1901 ?

The position of the defendants and appellees in their

claim of right under the Elmer Reed location was so

clearly untenable that it was practically abandoned by

Mr. Daly in the lower Court and was so accepted by the

Court in its conclusion. Witness then his desperation to

bolster up a title under and through the Bear Cub Loca-

tion by Akrel Olsen at a time when the very corporate

existence of the alleged Bear Mining and Trading Com-

pany was being attacked hy Jafet Lindeherg and his

Nome Exploration Company in an action in this same

lower Court. The prize had suddenly become so rich

that these freebooters had fallen out over a division of

the plunder. So, on the day the case at bar was filed as

shown by the instrument at page 148 of this record, a deed

was obtained from Akrel Olsen to the so-called ^'Bear

Cub.'' Before that time the defendants, Adams, Ashley

and Carlson, had taken out nearly two hundred thousand

($200,000) dollars from property their title to which was

merely possessory.

The claimed right of possession, if the foregoing

reasoning is correct, must stand or fall on the rights aris-

ing under and by virtue of the ''Bear Cub'' location made

by Akrel Olsen in June of the year 1899. It will be re-

membered that this was the spring that a wild army of

adventurers landed upon the Nome beach. It was then

quite a popular custom fully evidenced by Mr. Olsen 's

location notice to file '* sling shot" locations it being the
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fashion of the kind to move anywhere in a grand radius

from a given point. This notice is sufficiently brief to be

set out in full, omitting names (p. 106, 107 Kecord)

:

''I, being a citizen of the United States, hereby claim

and stake for placer mining purposes 1320 ft. N. W. from

this Stake No. 1 to Stake No. 4, and 660 ft. N. E. from

Stakes 1, 2, 3, 4. This claim shall be known as the 'Bear

Cub' claim, which is distinctly stake 1, 2, 3, 4, set S. E.

from Claim No. 1, below on Dry Creek, Cape Nome Min-

ing District, Alaska. June 11, 1899. '^

It is submitted:

I. That the foregoing notice is in itself insufficient as

a notice of mining location.

II. That it does not refer to ground lying along and

on the north side of Claim No. One Below Discovery.

III. That actual possession of the ground in contro-

versy under the '^Big did Fraction'^ and ''Daisy

Placer^^ locations for a period of over five (5) years

without protest by the appellees and without adversely

asserting a claim of right based upon this ambiguous and

conflicting notice of location establishes such laches on

the part of the appellees that they should not be heard in

asserting title to ground lying distinctly outside of the

angle and direction referred to in their location notice.

It will be noted that the above location notice is

readily adaptable to the peculiar conditions of Nome

litigation, permitting itself with almost equal facility to

be hung anywhere from Claim No. One to the beach below

the city. There is nothing in the notice itself to ''tie'' it



23

to any particular locality. It must be borne in mind that

Bench Claim No. One and Bench Claim No. Two were

then living, existing locations made prior to that time.

This fact should not be lost sight of. The notice is en-

lightening, however, in one particular. It states that the

Bear Cub claim ^'is distinctly stake 1, 2, 3, 4 set S. E.

from claim No. I Below on Dry Creek." By means of

the proper use of affidavits, as the emergency might have

required it, this location notice could have been used to

assimilate the rights of the Duplex Fraction people. But

if we accept the notice as of any value this claim of Mr.

Olsen's could not by any contortion of the points of the

compass have been North and East of Claim No. One Be-

low. And yet the Big Clid lies along the north side of

Claim No. One Below and that is where the defendants

are working, and the north side of Claim No. One Below

is where the defendants by their affidavits are now locat-

ing the Bear Cub. Mr. Olsen filed his location notice for

record five days after the date given as the date of loca-

tion. It is to be presumed that Mr. Olson's memory at

the time would have been fully as good as it was six

years later when another stretch of the tundra became

more valuable. He now remembers with startling vivid-

ness all the details regarding his location of the Bear

Cub (affidavit at i)age 193 of the Record), and yet says

nothing of Bench Claim No. One with which it must have

been in serious conflict. Whether such a location notice,

indefinite and vague as it manifestly is on its face, may,

by means of affidavit proof, be transferred to a locality

in another direction and one contradictory to its own

terms, is a question for this Court to decide. As there
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was a witness to his location, and according to his affi-

davit other men with him at the time, it would seem that

they must have all been deceived by the direction, al-

though it was one of the longest days of the summer and

there is not a tree within miles of the spot to obscure the

position of the sun. But this locator on October 7th of

the same year gives still other evidence of the confusion

in his mind at that time by a deed which was offered on

behalf of the appellees and found on page 165 in the

Record. Olsen had been quite busy that summer and

had made five different locations on five different creeks

in less than that number of months. He here describes

the '^Bear Cub'' as follows:

^^2d. Bear Cub, a bench claim situated on Dry Creek,

opposite Discovery claim/

^

It is interesting to notice that all of the descriptions

contained in this deed are vague and indefinite, a situation

strangely prophetic of the harvest of affidavits to come.

Numerous are his friends in times of doubt and uncer-

tainty. It is but fair to Mr. Olsen to say that when he

and his friends left for Ungo the Bear Cub may have

been north of and adjacent to Claim No. One Below.

Curry (pp. 117-160 Record) says there was no Bear Cub

stake at the northeast corner of Claim No. One Below

when he became acquainted with the ground in 1900-1901,

but there were Bear Cub stakes over toward the Great

Western Group with the western end of the Bear Cub

resting against Discovery, where Olsen said it was in his

deed. (See illustration p. 32 Record.) Graves, who

assisted Bowers in staking the Big Clid, was living on
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the ground in 1900 working on Bench Claim No. Two.

(p. 66 Record.) Graves says that he discovered that

Bench No. One made an angle and did not lie adjacent to

Claim No. One Below and that the side line of another

claim, the name of which he did not know, but which

might have been either the Bear Cub or the Franklin,

also cut off at an angle away from No. One Below leaving

a triangular piece of ground untouched by any of these

prior locations. But suspending judgment on the truth

or falsity of the statements contained in any or all of the

affidivits in which there is serious conflict, there is a

means of proof generally more acceptable in mining liti-

gation than that offered by the affidavits of the parties in

interest and their friends.

The means of proof referred to are the subsequent acts

of each of the parties to the conflicting and adverse claims

of title. There is no claim on the part of the defendants

that at any time from the date of the location of the Bear

Cub by Akrel Olsen in 1899 until the strike of the Third

Beach Line had anything been done or performed on

or about the claim except such labor as was necessary

each year to preserve the right of the locator to his min-

ing location. On the other hand the locator, Bowers, and

his successors in interest have since the day of their loca-

tion in 1900 performed every act possible to any person in

the fullest possible enjoyment of real property rights. It

will doubtless astonish this Appellate tribunal that there

ivas laid before the lower Court, and there is brought here

in the record no less than thirteen (13) tvritten instru-

ments, all of them either original or certified by the

official properly having them in custody, many of them
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acknowledged before notaries public, bearing the signa-

tures of no less than twenty witnesses, all of date prior

to the strike on the Third Beach Line ( and the resulting

increase in value), evidencing an open claim of title

coupled with possession of the land in dispute since the

dag of the Big did location.

The instruments referred to are as follows

:

I. Location Notice; by F. F. Bowers of Big Clid,

August 1, 1900. (p. 108 Record.)

II. Location Notice; by F. F. Bowers of same under

name of Daisy Placer Claim, January, 1901. (p. 104

Record.)

III. Deed; from F. F. Bowers to Charles Curry, de-

scribing property as Daisy Placer or Big Clid. Recorded

August 13, 1901. Regularly acknowledged before a No-

tary Public with two witnesses, (p. 82 Record.)

IV. Deed; from Charles Curry to Henry Tomlinson

and C. S. Hannum, each of Vl interest, named as Big

Clid or Daisy Claim; dated April 2, 1902; regularly

acknowledged before a Notary Public; two witnesses; as

shown by the record Tomlinson was then a clerk in a

bank at Nome, and Judge Hannum was then, as now, a

lawyer well known to the bar of both Nome and San

Francisco. The property was then of so little value that

this one half was conveyed in consideration of small

money advances and legal services required in a criminal

case in which Bowers was involved, (pp. 79-80 Record.)

Afterward Judge Hannum conveyed for $25 rather than

do the assessment work.
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V. Mining Claim Lease ; executed by Curry in Febru-

ary, 1902, to E. Harris.. Eegularly acknowledged before

a Notary Public, signed by both parties, and witnessed

by E. W. Fleming, (p. 92 Record.)

VI. Agreement ; dated April 2, 1902, between JR.

Harris, the layman named under lease shown at V, and

the Beau Mercantile ComjDany, the latter one of the larg-

est mercantile houses in Nome; the consideration ex-

pressed in this agreement is the furnishing of $700 ivorth

of provisions ; this agreement assigns ^'to second party

75 per cent of the gross output of gold derived from that

certain lay from Charles Curry to said Harris, executed

February 2, 1902. (p. 135 Record.)

VII. Assignment of Lease; from Charles Curry to

Caleb Whitehead, dated April 2, 1902; Whitehead was

then, as now, one of the officers (now President) of the

Alaska Banking & Safe Deposit Co^npany of Nome,

Alaska, (p. 96 Record.)

VIII. Mortgage of 4-6 of Daisy Bench Claim by

Charles Curry to Caleb Whitehead, dated April 2, 1902;

acknowledged before a Notary Public the same day; with

two witnesses; recorded in the office of the Recorder of

the District on April 2, 1902; this mortgage in its body

describes the property "and noiv being tvorked by R.

Harris under a lay describing the claim as the Daisy

Bench Claim, adjoining on the left limit No. One Below

Discovery on Dry Creek, in the Cape Nome Recording

District of Alaska.'^ (pp. 87-8-9 Record.) This mort-

gage contains the following interesting clause: ^'Together

with all that portion of the dump now lying on said
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ground and taken therefrom belonging to the party of the

first part, (Curry) and which for the purpose of this

mortgage shall be considered as part of the real estate.
'

'

IX. MoETGAGE Note; (p. 87 Record) Charles Curry to

Caleb Whitehead, for three hundred ($300) dollars bear-

ing an endorsement showing a payment of $96.90 which

the affidavits of Charles Curry and Judge Hannum (p.

52-54 Eecord) declare was for gold taken out under the

Harris 75 per cent lay shown at V, Curry ^s interest being

1/^ of 25 per cent.

X. Notice of Forfeiture; (p. 137 Record) published

for thirteen consecutive weeks in the ^' Gold Digger/^ one

of the two Nome papers, in 1904, against Hannum, Tom-

linson, and Bowers, in which the Daisy Bench is described

as *' situated on the first tier on left limit of Dry Creek,

Opposite No. 1 Below, and the right limit of Newton

Gulch, Cape Nome Recording District, District of

Alaska.'' See also the affidavit of the publisher (p. 138

Record) made at the time.

XI. Lease ; Charles Curry to Enyear and Swanson of

the *^ Daisy Fraction"; dated January 5, 1905; signed by

all three parties and witnessed by two other persons, (p.

96 Record.)

XII. Deed; Alaska Banking & Safe Deposit Company

and C. S. Hannum to William H. Bush ; dated October 3,

1905; recorded October 4, 1905. (p. 144 Record.)

XIII. Affidavit of Assessment Work ; made by J. S.

Wheeler; dated October 4, 1905; filed for record October

14,1905. (p. 136 Record.)
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All these instruments, except the single one, affidavit

of assessment work, bear dates prior to the time when

Judge Hannum was willing to sell his one quarter (14)

interest to Bush rather than do the assessment work, as

shown by his deed and affidavit. (Deed, p. 144; Affidavit,

p. 52, Record.)

There ivas no question raised in the loiver Court as to

the genuineness or authenticity of any one of these instru-

ments. The audacity of Lindeberg, and others of his

kind, thus, apparently, has its limits. Here ^re instru-

ments that bear the signatures of no less than three

bankers of Nome, all now officials of the three different

banks in business there. The&e men are Whitehead,

Thatcher, and Ames. Here are the signatures of one of

the best-known lawyers in Nome inscribed years back,

not once but numerous times. Here is a contract taking

an assignment of money arising from a lay on the Daisy

Fraction, taken by one of the largest mercantile firms in

Nome. Here is a contract evidencing the furnishing of

seven hundred ($700) dollars in merchandise to the lay-

men on the Daisy Fraction. Here is a mortgage on the

Big Clid or Daisy Fraction, taken back in the year 1902

when the memory of men was undoubtedly as clear as to

claims and boundary lines as at the present time. Plere

is an advertisement of the Daisy Fraction flaunted

through one of the two newspapers of Nome for a period

of thirteen (13) weeks in 1904. Here are the hands and

seals of no less than seven notaries public to instruments

relative to the Big Clid or Daisy Fraction. Here are
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twenty men subscribing as witnesses or parties to con-

tracts relative to the Big Clid or Daisy Fraction.

What is the answer of the defendants to all this? Each

and every affidavit man stridently declares, ^'I never

heard of the Big Clid or Daisy Fraction. '

' Yet the prop-

erty was sufficiently well known that money could be bor-

rowed on it at the bank within a year and a half after its

location ; a large mercantile firm would advance goods to

the amount of seven hundred ($700) dollars, taking as

security therefor the assignment of a '^lay'' upon the

property. Yet, these zealous friends of Akrel Olsen and

the Pioneer Mining Company, who had religiously and

with great affidavit particularity counted the stakes of the

Bear Cub from year to year, had never heard of a Big

Clid or Daisy Fraction, a fact that was apparently well

known in business circles in Nome long before the Third

Beach Line was ever dreamed of. It would be charitable

to assume that these men were merely ignorant as they

confess in their affidavits, but it is not possible to believe

when it is remembered that a tent standing on the Daisy

Fraction is clearly seen from Nome, three miles away,

and that a much traveled trail ran close by the claim.

The foregoing instruments will establish conclusively

in the minds of the Court that the Harris men went into

possession of the property in controversy under a

**lay*' describing the property as the Big Clid or Daisy

Fraction in the early part of the year 1902. Indeed so

well authenticated is the fact that Carlson (p. 204

Record) considered it necessary to offer some explana-

tion for the presence of these laymen on the ground, and

he suggests, as do other affiants in his behalf, that some
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one may have been ''sniping'' on the ground in 1902.

But the ''sniping'' amounted to the sum of nearly one

thousand ($1,000) dollars as shown by the endorsement

on the note and by the affidavits of Judge Hannum (p. 52

Record) and Curry. The books of the bank showing the

truth or falsity of the statement were within two (2)

blocks of the Court House. There never was any attempt

made in the lower Court by appellees to explain these

numerous acts of possession of Bowers and his succes-

sors. And is it not an astonishing circumstance that of

all these men who testify to their careful watchfulness

of the Bear Cub stakes during these early years that no

one of them passed along the Dry Creek trail during this

winter and spring of 1902 and saw that gang of men

working with Harris on the Big Clid Fraction!

If possession under the Bowers title was a fact at the

time of the Harris lay in 1902 it would seem to be no

violent presumption in the law and not an unreasonable

one in point of fact that the possession thus established

at that early day should be presumed to continue. The

affidavits confirming Curry's presence on the ground in

the succeeding year 1903 are referred to in another place

and will not be considered here. But in the year 1904

Curry seemed to be considerably interested in the Big

Clid or Daisy for in that year we find him attempting by

means of publication to "smoke out" the title of his co-

owners, Judge Hannum and Henry Tomlinson. Curry

seems to have suffered under a rather persistent delusion

back in the times prior to the discovery of the Third

Beach Line. For thirteen (13) weeks he advertised the

Daisy Fraction, describing it as "on the left limit of Dry



32

Creek, opposite No. One Below, and on the right limit

of Newton Gulch.'' (p. 138 Record.) But no intelligence

of an adverse title percolates through the eyes' or ears of

these watchful defenders of the Olsen claim.

In the next year, 1905, we find the Alaska Bank and

Safe Deposit Company and Judge Hannum gravely going

through the mummery, as defendants' affidavits would

make it out to be, of signing a quit claim deed to the ap-

pellant herein. There is still no Third Beach Line in

sight. The appellant has the assessment work done for

the year, and the affidavit of labor is regularly filed in the

office of the Recorder. Then Bush and Tomlinson and

Curry all gg '^outside" for the winter. For the first time

in six years Curry spent the winter away from the Nome

Recording District. When Curry returned in June of

last year he found that the Third Beach Line and the

Bear Cub were alike discoveries of the winter. He was

early informed of the fact that men were working on

the Daisy Fraction. He learned that the appellees,

Adams and Ashley, were two of the men in charge of the

work. When Curry remonstrated with Adams the latter

struck him in the mouth, (p. IGl Record.)

While the latter historical facts features of the case

are a digression they are cited for the purpose of show-

ing the natural sequence of events evidenced by the writ-

ten instruments hereinbefore referred to. While the

Daisy Fraction is a small tract of ground, embracing

about five acres, it shows a well authenticated and con-

tinuous abstract of title.

On the part of the defendants there is little written

record of title of a time when the property was considered
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"

of little value. But the lower Court was swamped with

a display of affidavits, imposing in members, but less

formidable in texture. The attention of the Appellate

Court is briefly called to the affidavits read on behalf of

the defendants, for these affidavits must be offered as the

excuse or the reason for the order of the lower Court.

While the appellant is contending here as he did un-

successfully in the lower Court that questions of title

should not be determined by a hearing had upon affidavits,

still we are not unwilling to balance these written instru-

ments, witnessed and acknowledged as they are, cemented

by the affidavits of men of standing in Nome, against the

numerous affidavits of the defendants.

The attention of the Court is directed to some peculiar

marks upon these exhibits offered by the defendants.

These are remarkable instruments, and they will cause an

actual feeling of shame at the conditions which will either

cause or j^ermit them. They are saturated with expres-

sions that the Bear Cub was a ''well marked claim," one

of the ''best known claims," and similar well turned

generalities. The particularity with which each of these

witnesses in turn describes the nature and character of

each of the four stakes of the Bear Cub is sufficient in

itself to give arise to the suspicion of over enthusiasm

in the defendants' cause. It will be noted, further, the

clearness and distinctness of the memory of these men

swearing to incidents of from three to six years past.

Some were not satisfied with one clear, convincing inspec-

tion, but must repeat the rounds of the stakes from year

to year. There is none of the honest man's doubt or

suspicion of a faulty memory. Moreover, they were all
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then on the ground, and are there still, while on the other

hand the numerous witnesses to the facts and instruments

offered in support of the plaintiff's title are scattered

throughout the United States and Alaska. It would seem

that when clouds of doubt thicken around one of Mr.

Lindeberg's ambiguous location notices, friends spring

from the tundra literally by the dozen. But here the

enthusiasm of these affiants seems to have permitted them

to overreach the ordinary limits of credulity. Perjury

is a jest on the streets of Nome, and the price of ^'affi-

davit men" a by-word, but is there not a certain limit to

their use and effectiveness? The temerity of a band of

men that will take direct issue with facts so well evi-

denced by written instruments is well calculated to stag-

ger the mind of any man whose conclusions as to pro-

prieties are based upon the normal rather than the crimi-

nal or vicious. This is not altogether a pleasant subject,

but many of these affidavits seem to have been cut in the

sharp matrix of legal necessity. No disrespect is in-

tended in venturing to remark that if the lower Court

would give greater heed to certain facts of general con-

ditions patent to every one in the District, there would be

less burdensome litigation for this Appellate Tribunal,

and more work for the Grand Jury in the north. It would

be comforting to believe that in giving weight to many of

the affidavits offered for the ai^pellees that the District

Court was unadvised of the general notoriety and general

repute of the men offering them. It is outside of the

record in this case but it is a fact offered by the writer as

being of some assistance to the Court and as an acquisi-

tion to the Court's store of judicial knowledge of condi-
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tions obtaining in this District, that the characters of

some of these men is a matter of Court record as much as

it should be of judicial knowledge. The writer sat in the

court room at Nome pending the case at bar and heard

Mr. Daly read to this same Court in an action then pend-

ing between the Nome Exploration Coynpany and these

laymen Carlson^ Adams and Ashley, affidavits more

bitterly reflecting upon the veracity and general reputa-

tion of Lindeberg and other of the defendant's ivitnesses

than anything contained herein. These suits were pend-

ing at the same time, and Mr. Daly was with one breath

reading Mr. Lindeberg 's affidavit and with the next

characterizing him in language sufficiently strong to at-

tract the attention of any Court.

With this knowledge before the Court ; with indubitable

evidence before the Court that the property in contro-

versy had been worked in the year 1902 as the Big Clid

or Daisy Fraction ; with the knowledge before the Court

that the dump on the ground together with the Big Clid

Fraction itself was in 1902 mortgaged to a bank and

banker still in business in the city; with the knowledge

that a large mercantile house in the city of Nome had

contracted to and had furnished a considerable quantity

of provisions to laymen working this ground as the Daisy

Fraction in 1902 ; with the knowledge that a local member

of the bar had received together with Henry Tomlinson,

a local bank clerk, a one half {Y-y) interest for assisting

in the defense of a man who was tried in the same Court

;

with the knowledge that one of the co-owners had ad-

vertised the claim for thirteen (13) weeks through the

columns of a local paper in 1904; with the knowledge
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based on a written instrument that another lease as the

Big Clid or Daisy Fraction had been entered into in 1905

;

with other and indubitable evidences of possession based

on written instruments, cemented by the affidavits of men

whose veracity would not ordinarily be questioned ; with

all this before the Court, the Court accepts the statements

of these men swearing for the defendants that there

** never was a Big Clid or Daisy Fraction,'' and that this

peculiar location of Akrel Olsen 's would entitle irre-

sponsible laymen to loot this ground without let or hin-

drance until the slow machinery of an Alaskan law Court

would grant the plaintiff relief. Here were two location

notices, the Big Clid Fraction and the Daisy Placer, to-

gether establishing, (as the Court by its- order, practi-

cally admits) a valid subsisting location subject to the

Akrel Olsen location ; these locations followed by posses-

sion and the exercising for a period of five years of every

right which a man may have in mining property, with a

clear legal title resting in the plaintiff and yet there was

no equitable relief to which the plaintiff in the view of the

Court was entitled.

There is no intention at this time to burden the Court

by a review of the numerous affidavits to be found in the

record. It will be sufficient to briefly summarize the

plaintiff's affidavits under the years to which they make

reference. (The numbers on the left have reference to

the years and the numbers following the names to the

pages in the record)

:

1900: Graves (66), Gilbert (176), Curry (117-160).

Graves is one of the witnesses named by Bowers in his

first location and was with Bowers at the time the Big
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Clid was staked. Graves was then working upon Bench

Claim No. Two and was undoubtedly acquainted with the

locality.

1901: Curry (117-160), Isakson (77), Gilbert (176), T.

W. Nelson (124), Stevens (63), L. P. Ranons (173).

Mr. Stevens is the editor of the "Gold Digger,*' and

had a lay upon the claim below in 1901, where he em-

ployed a number of men. It would seem that his state-

ment is entitled to some weight. He says Curry was work-

ing on the Big Clid while he was working his men on the

claim below. He sold Curry some of his machinery late

in the year.

1902: Monett (168), Graves (70), Stanley (178), T. W.

Nelson (124), Curry (162), Hannum (52).

Judge Hannum explains the Harris lease, note, mort-

gage and deeds from Bowers. He corroborates Curry

absolutely. The facts are unimpeachable.

1903: Gilbert (177), T. W. Nelson (124), Graves {66-

70), Curry (162).

1904: Curry (117-160), Nicholson (72), Osborne (170).

1905: Wheeler (174), Bush (28), Dr. Wesley (75),

Curry (117-160), Hannum (52-55), Osborne (172).

Wheeler and Dr. Wesley corroborate the affidavit filed

in 1905 as to assessment work during that year.

It is respectfully suggested that these are not copper-

plate affidavits reciting a daily round of stakes, but are

the plain explanation of men who tell of facts already

fully explained to the Court by the written instruments

hereinbefore set out. To them the Court will give such
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weight as its judgment, based upon its experience in

Alaskan affairs, may warrant.

The affidavit of Mr. Bush (and the judicial knowledge

of the Court will verify the statement) goes to show as

an additional reason for equitable relief other than those

ordinarily incident to litigation of the kind, that the plain-

tiff 's witnesses to facts of the years 1899-1900-1901-1902

are scattered throughout the United States and Alaska

and their evidence could not be readily produced. This

Court is acquainted with the fact that navigation to and

from Nome closes in the month of November and that

many of the miners return to the States at that time. It

was recognized as impossible to go to trial upon the issue

as to facts occurring in those early years without secur-

ing the testimony of many men, the whereabouts of some

of them being at that time unknown. The equitable relief

asked for was no more than is usual and ordinary in liti-

gation of the kind. The plaintiff's title was remarkably

clear and his predecessors had been a long time in pos-

session. When the trial judge stated from the bench that

^^he had received a letter from his brother down in south-

eastern Alaska who told him that he was getting the

reputation down there of ruining the country by granting

injunctions'' it was at once suggested to the Court that

the appellant had no desire to work an undue hardship

upon the appellees, who claim to be laymen on the prop-

erty, and that if no other relief would be granted an in-

demnifying bond from the defendants would afford some

prospect of a return although the gold might all be taken

out. The Court after taking the matter under advise-

ment for two days summarily entered his order refusing
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the injunction, and in effect overruling the motion set out

at page 17-18 of the Record. At the time of filing the suit

nearly two hundred thousand ($200,000) dollars, accord-

ing to the best information obtainable, had been taken

from the property by the appellees. Information received

by cable just prior to the close of 1906 advises that Judge

Moore at Nome had then refused to make an order per-

mitting appellant herein to perform his statutory assess-

ment work upon the ground in controversy, and advis-

ing further that about five hundred thousand dollars had

been taken out of the property in controversy. As it is a

custom of this locality to mine through the winter a great

part of this is now lying in the ^'dumj^'^ on the property.

The ground is said to be so rich in places that it can be

immediately washed up within doors in winter. As soon

as the thaw comes in the spring—which occurs in April

and May,—this ^^dump'' will be rapidly sluiced up and

the gold will be taken from the ground and thereafter

from the country. It is apparent under these circum-

stances that if the order of Judge Moore entered herein

shall be permitted to stand until the opening of naviga-

tion in June that any remedy afforded by a Court of law

would be not only inadequate but entirely ineffective. It

is a well known fact that men do not stay in Nome after

they have made their ^^ strike" especially when it is on

another man's ground.

The appellant is here seeking at the hands of the Ap-

pellate Court the equitable relief which he believes was

erroneously denied him in the lower Court.

He is asking that the Order made and entered herein
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be reversed and that an order be issued out of this Court

directing the District Court below as follows

:

That the District Court for the District of Alaska,

Second Division, at once grant to the appellant herein,

upon the filing of a bond the amount of which shall be

fixed by this Appellate Court, a temporary injunction re-

straining the appellees and other defendants herein from

mining the claim in question.

That the said appellees and other defendants herein

be enjoined from sluicing, washing ujd, carrying away,

or in anj^se disturbing the dirt and mineral now lying

upon the surface or under the ground of the property or

land adjacent thereto.

That the appellees and the other defendants herein be

enjoined from removing from the juirsdiction of the

Court any gold or other mineral taken from the property

in controversy.

That the appellant herein be granted an order of sur-

vey permitting the appellant, his attorney, or agent to

go upon the property and make a survey of the same,

above and underneath the surface.

That the ai)pellees and other defendants be required to

make an accounting for all gold and other mineral taken

from the said property from the time of beginning opera-

tions to the date of the service of the order.

That the orders so made herein shall authorize the use

of the Government cable and private auxiliary lines, and

that service of the same be immediately made in that

manner.

This Court has in recent years received with a distinct

horror which found vivid expression in the opinion of the
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Court in the Tornanes Case (106 Fed. Rep., 784), the ex-

posure of a tortuous intricacy of litigation, arising from

the Nome District, the ramifications of which ran almost

to the political center of the country. The Court there

permitted itself wisely as every man in the North knows,

a broad and generous use of its appellate power. The

Court did not forget the very unusual conditions pre-

vailing there. It is a country where, in litigation, as other

matters, the extraordinary is the ordinary, while the un-

usual is merely commonplace. But it should not be for-

gotten that in legal matters, hasty or ill-considered action

is ofttimes little less dangerous than actual perversity of

intention.

The order of the lower Court if unreversed will be not

alone destructive of the appellant's legal rights, but it

will afford actual encouragement to these prevailing

parties to continue a general plan of legal campaign all

too notorious in that unfortunate territory.

The order of the Court to be effective should be in

Nome before the end of the month of March, 1907.

The order of the lower Court was erroneous and should

be reversed, directing on behalf of the appellant proper

equitable relief.

Respectfully submitted,

CLAY ALLEN,

Attorney for Appellant and Plaintiff in Error,

BYERS & BYERS,

WALTER M. FRENCH,
HOBBS & BELL,

Of Counsel for Appellant and Plaintiff in Error.
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INTRODUCTION AND ABSTRACT.

The transcript in this case is so poorly arranged, and

incompletely and inaccurately indexed; and the State-

ment of the Case contained in the Brief of Appellant

and Plaintiff in Error is so meager, that we deem it

necessary to make a new statement, giving in greater

detail and better order the history of the defendants'

claim and also that of the plaintifif.

I.

This history of the defendants' claim,—the "Bear

Cub,"—is supported by numerous documents and by

the affidavits of more than thirty witnesses, and shows

that gold was discovered on said claim by Axel Olsen,

just prior to June ii, 1899; that, thereafter and on that

day, he distinctly marked his location on the ground,

in the exact spot where it has existed ever since and is

now being worked by the defendants; that, five days

thereafter, on June 16, 1899, he recorded with the

Recorder of the Cape Nome Recording District his

location notice, which contained his name, the date

of the location and such a description of the claim,

both by reference to natural objects and permanent

monuments, as identified the claim; that he and his

successors in interest have done, for each and every

year since the date of the location, more than enough

work upon the claim to keep the same alive, and have

kept the stakes and boundaries constantly renewed and

clearly marked upon the ground; that defendants ac-

quired title to all of the claim through an unbroken



chain of mesne conveyances from the said Olsen and

without any notice of any adverse claim on the part

of the plaintiff; that the defendants Ashley and Adams
acquired their leasehold interest, under which they

are now working the claim, in 1905, without notice of

any claim on behalf of plaintiff, and that the first dis-

covery of large value in the claim was made by them,

in May, 1906, after they had expended a large amount

of money in developing the ground; that not till they

had made that great discovery did the plaintiff give

them any notice of any claim to the ground; that, in

July, 1906, one Charles H. Curry, claiming to be a co-

owner with plaintiff, brought suit against defendants

and moved for a preliminary injunction, which the

Court denied, early in August, 1906; that, then, the

plaintiff, acting in collusion with said Curry, brought

this present suit and made a similar motion, which was

also denied; and it is from the order denying this

second application for a preliminary injunction that

this appeal is prosecuted.

It also appears that, when plaintiff brought his suit,

he relied upon a title alleged to have been acquired by

him from one H annum, in November, 1905, for which

he paid twenty-five dollars. His purpose in thus set-

ting up the Hannum title was to avoid any dependence

upon any title acquired from Curry, as Curry had

already been defeated in a similar motion; but, on the

hearing of the motion, it developed that Hannum's

title had been forfeited, so that the title alleged in
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plaintiffs complaint is invalid; that thereupon, during

a recess of the Court, the plaintiff produced a convey-

ance from Curry, and finally based his motion upon

that, although, to hide his collusion with Curry, he had

originally made Curry a party defendant.

It further appears that the defendants are wealthy,

have a combined responsibility amounting to many

times the total value of the claim; that the leases, under

which Ashley and Adams are working, will expire in

June, 1907, and that any interruption of their work

would necessarily involve them in a very great loss.

II.

The history of the plaintiff's claim shows that

his original location, the *'Big Clid", was made thir-

teen months subsequent to the original location of the

"Bear Cub"; that the plaintiff's location, the ''Daisy",

vv^as made eighteen months after the original location

of the "Bear Cub" and five davs after the relocation of

the "Bear Cub" by Elmer Reed, whose conveyance the

defendants also have. It also appears that the "Big

Clid" location notice is totally void for uncertainty;

that its description cannot by any stretch be made to

cover the "Bear Cub"; that the "Daisy" location is

fixed, by its description, at such a point that it could

not possibly cover the "Bear Cub" ground; and that

the "Bear Cub" and the 'Daisy", which defendants

claim are identical, are so different that they cannot

possibly be m.ade coincident,—the "Big Clid" being

a rectangular claim, running lengthwise, due north and
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south, while the "Daisy" is a trianguAui ciaim, whose

base runs due east and west; and their dimensions are

not identical.

III.

We follow the statements showing the history of the

claims with a brief list of the legal points contended

for by the defendants.

IV.

We, then, give more extensive references to and quo-

tations from the authorities supporting defendants'

position.

V.

We next present, at some length, our argument on

the points made in our brief.

VI.

We next reply to the plaintiff's argument.

VII.

We then expose the inefficacy of the thirteen docu-

ments emphatically relied upon by the plaintiff.

VIII.

In this connection, we show that the diagrams pre-

sented by plaintiff, on pages 30 to 43 of the transcript,

are very erroneous and that the errors in them are

evidently deliberately made, for the purpose of assist-

ing plaintiff in his endeavor to avoid certain hopeless

discrepancies in his location notices and affidavits, and,



lurther, to lena ^Dlor to some of his unwarranted dis-

tortions of defendants' documents.

IX.

We next call the Court's attention to the fact that

plaintifif's counsel, in his brief filed herein, repeatedly

charges all the defendants' witnesses—over thirty of

them—with deliberate perjury.

X.

We then ask the Appellate .Court to note that plain-

tiff's counsel attacks the Trial Court with very offen-

sive language, which in effect accuses the Judge, who

denied the plaintiff's motion for an injunction, both

with dishonesty and cowardice.

XL
We then close with a brief recapitulation.
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STATEMENT OF THE CASE

DEFINITION OF BENCH CLAIM.

In order that the Court may understand this con-

troversy, it is necessary to describe the property in-

volved. It is all placer mining ground on Dry Creek

near the junction of Newton Gulch, about three miles

from the City of Nome, Territory of Alaska.

The defendants are the owners and lessees and in

possession, and are working a placer mining claim

known as the Bear Cub Bench claim in that locality.

The Bear .Cub Bench claim, as claimed, occupied

and actually w^orked by the defendants, is shown in the

diagram at the end of this brief, and the Court is asked

to turn to that diagram while we describe the claim

and its surroundings.

As appears from the diagram. Dry Creek in that

vicinity runs from the northwest (at P) to the south-

east (at N), and is joined by Newton Gulch, which

runs into Dry Creek from the northeast (from R).

The first gold discoveries at Nome were made in

1898 by Jafet Lindeberg, one of defendants' affiants

(Tr. pp. 244-247), and in that year a large number of

claims were staked out.

The first claims staked out were known as ''Creek

claims", that is, claims located lengthwise along the

middle line of the creeks, being approximately 1320

feet long along the middle line of the creeks, and ex-

tending about 330 feet on each side of the middle line.
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Among these were the ''Discovery" or "Eskimo Chief"

(A BED), ''No. I Below" (D E H G) and "No. 2

Below", so marked on the diagram. These were all

Creek claims, and were located in 1898. These were

staked first because the placer diggings were supposed

to be the richest along the creek bottoms.

Those who were not early enough to stake Creek

claims, took the next best, by putting their claims along-

side of the Creek claims, as close to them as possible,

and paralleling them so far as possible. The nearer the

bed of the creek they could get, the better it was sup-

posed to be. So the full length of the claim would be

crowded against the adjoining Creek claim, and the

width would extend up the bank, thus constituting the

first "bench" or "tier" of claims next to the Creek

claims.

The "Bear Cub" claim (H K F E) and the "Frank-

lin" claim (E F C B), shown in the diagram, are

claim.s of this character, being both bench claims, and

were located in June, 1899.

If one should stand at P, in the middle of the chan-

nel of Dry Creek, near the northwest end of the Dis-

covery or Eskimo Chief Creek claim, and look south-

east down Dry Creek toward the junction of Newton
Gulch, his right hand (A) would be toward what the

miners called the "right limit", and his left hand (B)

would be tovv^ard the "left limit".

The Franklin claim and the Bear Cub claim are,

then, bench claims in the first tier on the left limit of

Dry Creek.
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If a new series of claims northeast of, and parallel-

ing the creek were crowded against the Bear Cub and

the Franklin, they would be bench claims in the second

tier on the left limit of Dry Creek; and so on.

HISTORY OF THE DEFENDANTS' CLAIM.

ORIGINAL LOCATION OF THE BEAR CUB
BENCH CLAIM.

List of affidavits upon which this is based:

Axel Olsen, Tr. p. 193;

H. A. Blood, Tr. p. 154;

T. J. Vallier, Tr. p. 287;
.Tafet Liudeberg, Tr. p. 244

;

D. E. Cox, Tr. p. 20G

;

Frauk Righini, Tr. p. 222;

Gabe Price, Tr. p. 152;

X. P. R. Hatch, Tr. p. 235;

C. E. Gordou, Tr. p. 270.

In 1898, when Jafet Lindeberg discovered gold at

Nome, the defendant Otto W. Carlson was at Unga

Island, ofif the Alaskan coast, about looo miles from

Nome. As soon as the news of the Nome discoveries

reached Unga, Carlson organized a party which he

prepared to outfit and grub-stake for a trip to the new

diggings as soon as the next season should open. Among

this party were Axel Olsen, A. A. Johnson and John

Nelson. They intended to take the trip in the schooner

"Bear", and they called themselves "The Bear Mining

and Trading Company". As soon as the spring of 1899

opened sufficiently to permit, this expedition proceeded

in the schooner "Bear" to the new strike to locate

claims (Tr. p. 193).
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Otto W. Carlson did not accompany the expedition,

but Olsen, Johnson and Nelson all went, and arrived

at Nome May 26th, 1899, the schooner "Bear" being

the first boat to arrive at Nome that year Tr.

P- 193)-

As soon as he arrived in Nome, Axel Olsen went up

Dry Creek and began to locate claims, and on June

nth, 1899, in the presence of George Gardner (who

cannot be now found) , and A. A. Johnson, John Nelson

and Alfred Carlson, the corroborative testimony of all

of whom will be forthcoming at the trial on the merits,

he located "Bear Cub Bench Claim" (Tr. p. 193).

Axel Olsen thus describes what he did at the time

he originally located and staked this claim, beginning

(Tr. p. 193):

"Johnson and myself prospected said ground by dig-

ging around upon the same, and discovered gold. I

started to locate said claim by placing my initial stake

at the common corner point of No. i Below and No. 2

Below Discovery on Dry Creek. This stake was a

large willow stake, faced on one side and marked with

pencil by me, 'Bear Cub No. i'; I established the sec-

ond stake at the common corner point of No. i Below

Discovery, and Discovery, being the southeast corner

of Discovery and the northeast corner of No. i Below

Discovery" (the words "and the northeast corner of

No. I Below Discovery" are erroneously omitted from

the transcript (Tr. p. 194). "This stake was also a

large willow stake, faced on one side, and marked with
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was established about 600 feet in a northeasterly direc-

tion from the southwest corner stake and was also

marked 'Bear Cub No. 3' in pencil. No. 4 stake was

placed on the northeast corner of said claim about 600

feet in a northeasterly direction from the southeast

corner and was a large willow stake, faced on one side,

marked with pencil 'Bear Cub No. 4'. Said willow

stakes were the largest stakes that we could find in that

vicinity. Said claim, as so staked by me, immediately

adjoined and paralleled No. i Below Discovery on

Dry Creek, having the same length as No. i Below,

and was about 600 feet in width. I posted a copy of

my location notice upon said initial stake, on No. i

stake (H), and placed the same in a slit in that stake.

I also recorded my location notice in the recording

office of the Cape Nome Recording District, upon June

16, 1899, and the same is now of record on page 28,

in Volume 12 of said records."

The location notice posted and recorded by Olsen,

as above stated, reads as follows (Tr. pp. 107, 199) :

"BENCH CLAIM LOCATION.

"I, being a citizen of the United States, hereby claim

and stake for placer mining purposes, 1320 N.W. from

this stake (No. i) to stake No. 4 & 660 ft. N.E. from

stake No. i, 2, 3, 4 (H K F E).

"This claim shall be known as the Bear Cub claim,

which is distinctly stake No. 1-2-3-4 & set S.E. from
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claim No. i Below on Dry Creek, Cape Nome Mining

District, Alaska. June 11,1899.

"Locator: Axel Olsen.

"Witnesses: G. H. Gardner.

"Filed for record June 16, 1899, 4:45 p. m.

(seal) "A. E. Southward, Deputy.

"Volume 12, page 28."

Shortly after he had staked the Bear Cub Bench

claim, Olsen and his partners, Johnson and Nelson,

put a tent on the ground, which was removed a short

time afterwards to Grouse Gulch, but was returned to

the Bear Cub Bench claim a few days thereafter, and

remained upon the Bear Cub Bench claim in all about

a month and a half, during which time they pros-

pected at inter\^als on the claim, and made a number

of discoveries of gold within its boundaries, in the shape

of sm.all prospects. (Tr. p. 195.)

HISTORY OF THE FRANKLIN BENCH
CLAIM.

See affidavits of H. A. Blood (Tr. p. 154) and T.

J. Vallier (Tr. p. 287), Axel Olsen (Tr. p. 263).

In the same month in which Olsen located the Bear

Cub Bench claim, as stated above (June, 1899), and

subsequent to the location of the Bear Cub Bench

claim, one H. A. Blood, who had arrived in Nome
February 17th, 1899 (Tr. p. 154), visited the Bear Cub
Bench claim and located the Franklin Bench claim

(E F C B) immediately adjoining the Bear Cub on
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the northwest, and extending lengthwise of the Dis-

covery claim and to the northeast of it (see diagram).

In locating this Franklin Bench claim, Blood placed it

so that it and the Bear Cub Bench claim had common

corner points and a common end line (Tr. p. 155) ; that

is, the southeast line (E F) of the Franklin Bench, and

the northwest line of the Bear Cub were a common

end line of the two claim.s, and the corners at either

end of this common end line', were also common cor-

ners (E and F).

Blood failed to record the notice of his location of

the Franklin Bench claim within the time required by

the rules of the Cape Nome Recording District (Tr. p.

155), and to save the claim he took one N. Hultshauser

to the claim in September, 1899, and Hultshauser re-

located the identical ground and gave it the same name

(Tr. p. 155).

This second location of the Franklin Bench claim

by Hultshauser, acting under the direction of Blood, is

thus described by Blood (Tr. p. 155) :

"He (Hultshauser) located the identical ground lo-

cated by me in June, 1899, and named it also the

Franklin Bench claim. In marking the said claim, we

used the same old stakes that I had used in June, 1899,

and put up two more stakes where the original stakes

were gone. At that time the Bear Cub claim was situ-

ated as I knew it at the time of making the first location

of this ground, to wit: June, 1899. I particularly

noticed the corners of the Bear Cub claim at the time
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of making the location of the Franklin Bench claim,

and know that the Bear Cub claim was the Bench

claim immediately adjoining No. i Below Discovery

on the left limit At the southwest corner of the Frank-

lin claim (E), which is also the southeast corner of

the Eskimo Chief claim, there was also a willow stake

marked 'Bear Cub', in pencil, together with the number

of the stake. At the southeast corner of the Franklin

Bench claim (F) there was also a willow stake marked

^Bear Cub' with the number of the stake."

This relocation of the Franklin Bench claim was

made on September 8th, 1899, and the location notice

was recorded September 12th, 1899, and is as follows

(Tr. p. 33):

''franklin claim location notice,

''cape NOME mining DISTRICT.

^'I, the undersigned, a citizen of the United States,

do this day, September 8, 1899, do relocate and claim

20 acres of placer mining ground located on the east

side of Dry Creek adjoining Eskimo Chief, or opposite

of Discovery, commencing at this notice (B) and run-

ning in an easterly direction 660 feet to a stake (C)
;

thence in a southeasterly direction 1320 feet to stake

(F)
; thence in a westerly direction 660 feet (to E)

;

thence in a northerly direction 1320 feet to the place

of commencement (B).

"Locator: H. Hultshauser.

"Witness: F. E. Mulford and H. A. Blood.

"Filed for record 2:15 p. m. September 12th, 1899.

'A. E. Southward, Deputy."
a
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HISTORY OF BEAR CUB BENCH CLAIM
CONTINUED.

(1899- 1 900.)

List of affidavits upon which this is based:

Axol Olseii. Tr. p. 193;

Otto W. Carlson, Tr. p. 200

;

T. J. Vallier, Tr. p. 287;
Jafet Lindeberg, Tr. p. 244;

Gabe Price, Tr. p. 151

;

C. E. Gordon, Tr. p. 277

;

Andrew Olsen, Tr. p. 210;

Oscar Crockstad, Tr. p. 213;

Otto Mahla, Tr. p. 210;

Cap. King, Tr. p. 225

;

Charles Neuhaus, Tr. p. 240

;

.J. E. Nash, Tr. p. 251

;

Andrew Edmonds, Tr. p. 253

;

Charles Larsen, Tr. p. 254

;

Charles Olsen, Tr. p. 250;

Geo. Pyle, Tr. p. 231

;

John Rosvold, Tr. p. 278

;

John Irvine, Tr. p. 283;

C. A. Densmore, Tr. p. 285;

John McCool, Tr. p. 241

;

Alfred Hultgren, Tr. p. 280;

Nels Christensen, Tr. p. 220.

In the fall of 1899, Axel Olsen and A. A. Johnson

returned to Unga Island, and on October 7th, 1899,

deeded the locations made by them to the Bear Cub

Mining and Trading Company, a corporation organ-

ized under the laws of the District of Alaska, and com-

posed of those who were associated together in the ex-

pedition of the schooner "Bear". (Tr. pp. 195; 164,

165, 167.)

At the time this deed was made, they had blue prints

made of the claims vv^hich they had located for the

Bear Mining and Trading Company. This is de-

scribed by defendant Otto W. Carlson in his affidavit
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{Tr. p. 201) in the following language (erroneously

omitted from the printed transcript) :

'^Mr. Olsen and Mr. Johnson also had D. J. Barstow,

the assayer of the Apollo Mine on Unga Island make

blue-print sketches of the claims located by them. One

of these sketches was of the Bear Cub claim, and

showed the Bear Cub to be a bench claim' immediately

adjoining No. i Below Discovery on Dry Creek on the

left limit."

These blue-prints were taken by Mr. Olsen back

to Nome with him at the opening of navigation in 1900,

and when Carlson arrived at Nome in June, 1900, were

turned over by Olsen to Carlson (Tr. p. 201). These

blue-print sketches were seen in 1900 by Elmer Reed,

and shovv^ed the Bear Cub as a bench claim immediately

adjoining No. i Below Discovery on the left limit

(Tr. p. 293). See also affidavit of Cap King (Tr. pp.

224, 225).

A question having been raised as to validity of the

incorporation of the Bear Mining and Trading Com-

pany, Axel Olsen again conveyed the Bear Cub Bench

claim to defendants Ashley and Adams, by deed dated

September 24, 1906 (Tr. pp. 148, 150).

As stated above, at the opening of navigation in 1900,

Axel Olsen returned to Nome. He was accompanied

by A. A. Johnson (Tr. p. 195). They met John Nel-

son, and immediately went with him around to the

various claims owned by the Bear Mining and Trad-

ing Company and examined them and found the stakes
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of all the claims intact, and found the stakes of the

Bear Cub Bench claim in the same place and in the

same condition as when placed by Axel Olsen in June,

1899 (Tr. pp. 195-196).

Defendant Otto VV. Carlson arrived at Nome in June,

1900 (Tr. p. 196). Axel Olsen obtained lumber from

him and set board stakes at the corners of the Bear Cub

Bench claim alongside of the willow stakes w^hich he

had placed there in 1899. These board stakes were

about 5'xil4"x3" ^^ dimensions. They were marked

v/ith pencil ''Bear Cub'' and numbered i, 2, 3 and 4,

and were placed alongside of the willow stakes marked

with the same numbers (Tr. p. 196). These double

stakes of willow and board are described by defendant

Otto W. Carlson in his affidavit (see Tr. p. 202)., and

their existence and condition just after they were placed

by Olsen are verified by him (Tr. p. 202).

In June, 1900, Johnson and Olsen put up a tent on

the Bear Cub Bench claim, and during most of that

month and part of July, 1900, were occupied there

prospecting and mining (Tr. p. 196).

During the fall of 1900, Olsen was again on the

Bear Cub Bench claim prospecting. During the sum-

mer and fall of 1900 he and Johnson did work on that

claim largely in excess of $100 in value (Tr. p. 196)

.

Otto W. Carlson, not knowing of the work done by

Olsen and Johnson, had a man by the name of Wooster

also do the assessment work on Bear Cub Bench claim

for 1900, and paid him $100 for the same, and had him
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make proof of the work, which Carlson recorded in

the Cape Nome Recording District (Tr. pp. 196, 203).

FURTHER HISTORY OF THE FRANKLIN
BENCH CLAIM.

See affidavit of H. A. Blood (Tr. p. 154).

On January 3rd, 1901, H. A. Blood relocated the

Franklin Bench claim (Tr. p. 156), and he thus de-

scribes that location of the Franklin Bench claim (Tr.

p. 156):

'^At the time of my relocation the Bear Cub Bench

claim was located the same as I knew it in June, 1899,

and following that time. At the southwest corner of

the Franklin Bench claim I found, in addition to the

willow stake that I first found there, a board stake,

also marked Bear Cub. And at the southeast corner of

the Franklin Bench claim I found the same willow

stake that I first saw there, as above mentioned, and also

a board stake marked 'Bear Cub'. I am well ac-

quainted with the Franklin Bench claim and the

ground in the vicinity thereof, from the time that I first

located the same until I made my relocation, and I

know at all times during the said period that the

Franklin Bench claim and the Bear Cub claim was a

bench claim immediately adjoining No. i Below Dis-

covery on Dry Creek on the left limit.

'T have lately (September 27, 1906) visited said

Bear Cub claim and found that said Bear Cub claim

is at the present marked as the identical ground that I

know to be marked as the Bear Cub in 1899.
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^'I have examined a map entitled 'Map showing

Bear Cub and adjoining placer claims', exhibited to me

by Mr. Daly, and that said map correctly represents

the position and ground covered by Discovery, No. i

Below, Franklin Bench and Bear Cub claims, as I

knew them in the year 1899, and as I have known them

ever since."

HISTORY OF THE BEAR CUB BENCH
CLAIM IN 1901.

List of affidavits upon which this is based:

Elmer Reed, Tr. p. 292

;

Axel Olsen, Tr. p. 193

;

otto W. Carlson, Tr. p. 200;
Jafet Liiideberg, Tr. p. 245

;

John MeCool, Tr. p. 241

;

Alfred Hnltgren, Tr. p. 280.

On January 5th, 1901, one Elmer Reed, having been

erroneously informed that the assessment work on the

Bear Cub had not been done for the year 1900 (Tr. p.

159), relocated the Bear Cub, in common with one

James B. McKean (Tr. p. 293). As stated above, he

had seen a blue-print of the Bear Cub claim

in 1900 (Tr. p. 293), and had panned and

discovered gold upon the claim. In locating

it on January 5th, 1901, he found all the cor-

ners and stakes which he had seen in 1900, and his lo-

cation was identical with the old claim. He marked

it with new stakes marked '^Bear Cub", and with his

own name. On January 8th, 1901, he recorded a notice

of his location in the office of the Cape Nome Record-
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ing District. His notice of location is as follows (Tr.

p. 296) :

''reed bear cub.

^'Notice is hereby given that the undersigned, having

complied with the requirements of Chapter VI, of

Title 32, of the Revised Statutes of the United States,

the local customs, laws and regulations, has located

linear feet on the lode (20 acres of placer

mining ground), situated in the Cape Nome Mining

District, Alaska, and described as follows:

'^Beginning at the initial stake which is the S.W.

cor. stake and stake No. i (H), thence running 660

feet in a N.W. direction to stake No. 2 (K) ; thence

1320 feet in a N.E. direction to stake No. 3 (F)
;

thence 660 feet in a S.E. direction to stake No. 4 (E)
;

thence 1320 feet to stake No. i and initial stake

(H), this claim is situated in the north bank of Dry

Creek and adjoining claim No. i Below Discovery,

and shall be known as Bear Cub Bench claim. Located

Jan. 5, 1901, Elmer Reed, Locator; Attest: J. B. Mc-

Kean. Filed for record Jan. 8, 1901, Vol. 86, pg. 95."

Reed went on the claim again three days before the

hearing in the lower Court, and identified the claim

on the ground, which was being worked by the defend-

ants, as the identical claim he worked on in 1900, and

relocated on January 5th, 1901. (Tr. p. 295.)

Elmer Reed, on May 11, 1906, quitclaimed to the

defendant Otto W. Carlson, the interest, if any, ac-

quired by him in the Bear Cub Bench claim by reason

of said relocation of January 5, 1901. (Tr. p. 295.)
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During the year 1901, Axel Olsen visited the Bear

Cub claim again many times. He examined the cor-

ners and stakes a number of times and always found

them established as originally placed, both the willow

and the wooden stakes. (Tr. pp. 196, 197.) This is

confirmed by Alfred Hultgren, who examined all the

corner stakes of the Bear Cub in 1901. (Tr. p. 281.)

HISTORY OF THE BEAR CUB BENCH
CLAIM IN 1902.

List of affidavits on which this is based:

Axel Olsen, Tr. p. 193;

otto W. Carlson, Tr. p. 200;

Jafet Lindeberg, Tr. p. 244

;

Louis Rochat, Tr. p. 237

;

John Egan, Tr. p. 259;

Geo. L. Stanley, Tr. p. 226.

During the winter of 1901 and 1902, Axel Olsen was

engaged in extensive mining operations upon the Sugar

claim on Dexter Hill. Such operations engaged all

his time and attention. His family was established on

that claim. He seldom left the claim. In the spring

of 1902 he left Nome and went to Candle.

In the summer of 1902 he returned to Nome, and he

and John Nelson and A. A. Johnson sold all their inter-

ests in the Bear Cub Bench claim to the Pioneer Min-

ing Company and J. W. Kelly, and they afterwards

transferred their interests to the Nome Exploration

Company (Tr. p. 198).

In 1902 the assessment work upon the Bear Cub was

done on behalf of the Bear Mining and Trading Com-

pany under the direction of the defendant Otto W.
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Carlson, by George L, Stanley and Jack Egan. They

did a large amount of work upon the claim, pu|:ting

down holes near the southeast corner of the claim, the

common corner of No. i Below and No. 2 Below.

They put down a hole to a depth of about 20 feet, about

450 feet from the southwest corner of said claim, which

is the common corner of No. i Below and of Discovery.

They put down two other holes in other parts of the

claim. They dug a cut about 150 feet long, about 500

feet in a northeasterly direction from the southeast cor-

ner of the Bear Cub. This assessment work was done

about the ist of October, 1902 (Tr. p. 227). They

put a tent on the claim and lived on it while they did

the assessment work (Tr. p. 259). They examined the

stakes and found them as Axel Olsen had placed them.

O. W. Carlson paid them $100 for the work (Tr. p.

261).

HISTORY OF THE BEAR CUB BENCH
CLAIM IN 1903.

In affidavits of George H. Adams (Tr. p. 218), and

Alfred Hultgren (Tr. p. 281).

The assessment work on the Bear Cub Bench claim

in 1903 was done under the direction of George Henry

Adams on behalf of the Nome Exploration Company,

under instructions from J. W. Kelly, the manager (Tr.

p. 219), Adams was directed at the office of that Com-

pany to go to the Bear Cub Bench claim, which was de-

scribed as the Bench Claim adjoining No. i Below Dis-
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covery on the left limit of Dry Creek. He went there

and found all the stakes as located by Axel Olsen, and

all marked ^'Bear Cub." He had a number of men

working on the claim, and did a large amount of work^

much in excess of $ioo worth (Tr. p. 219). The work

done consisted of holes dug along the common line of

the Bear Cub and No. i Below Discovery (Tr. p. 221 )

.

The same year Charles McGibbons was on the Bear

Cub Bench claim, and found the stakes there as placed

by Olsen, and identifies them as marking the claim im-

mediately below Discovery on the left limit of the same

length as No. i Below Discovery and about the usual

width of placer mining claims; that is, about 600 feet.

HISTORY OF THE BEAR CUB BENCH
CLAIM IN 1904.

See affidavits of Nels Christensen (Tr. p. 229) ; Geo.

L. Stanley (Tr. p. 226).

The assessment work on the Bear .Cub Bench claim

for 1904 was done under the direction of Otto W. Carl-

son by Nels Christensen and George L. Stanley. They

dug a large drain at the easterly end of the claim (Tr.

p. 227), and put up new corner stakes, "large, perman-

ent stakes," which had cut in them with a knife the

name of the Bear Cub, and the name of the respective

corners (Tr. p. 228). They made an error in marking

one stake. They marked two stakes "N.W. cor.," that

at the true northwest corner (at E) and also that at the

northeast corner (at F), which should have been
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marked "N.E. cor." instead. Christensen did not dis-

cover this error till 1905 (Tr. p. 230). Stanley did not

discover it until May, 1906 (Tr. p. 228). The assess-

ment work and placing of the new stakes in 1904 was

done by Christensen and Stanley in September of that

year (Trans, pp. 228, 266).

These stakes placed by Christensen and Stanley in

1904 and marked by them ''Bear Cub," together with

the direction of the corner, were still standing at the

same points at the time of the hearing of the motion for

an injunction in the lower Court (Tr. p. 230). The

letters upon the stakes were large and could be seen at a

considerable distance (Tr. p. 268). They were photo-

graphed while the motion was pending in the lower

Court, and the photographs were taken into Court and

w^ere identified by Mr. Christensen (Tr. p. 268) . The

northeast corner stake, which had been by Christensen

and Stanley erroneously marked "N.W." had been cor-

rected, so that it had "N.E." also marked on it, and

showed that way in the photograph (Tr. p. 268).

HISTORY OF THE BEAR CUB BENCH
CLAIM IN 1905.

See affidavits of R. D. Adams (Tr. p. 131) and Otto

W. Carlson (Tr. p. 200).

On June ist, 1905, the Nome Exploration Company

leased their interest in the Bear Cub Bench claim to

Otto W. Carlson (Tr. p. 131). And October 21st,

1905, the Bear Mining and Trading Company leased

its interests in the same claim to defendants Adams and
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Ashley (Tr. p. 131), and they in association with the

defendant Otto W. Carlson, have since been working on

said claim. They did the assessment work for 1905 on

the claim, in the fall and winter of 1905, beginning in

September; and during the spring of 1906 they began

active mining operations (Tr. p. 274). Their lease

expires in June, 1907 (Tr. p. 273).

When Adams and Ashley obtained their leasehold

interests as above, they had had no notice whatever of

any claim of the plaintiff or Charles H. Curry to any

part of the Bear Cub ground (Tr. p. 275).

HISTORY OF THE BEAR CUB BENCH
CLAIM IN 1906.

See affidavits of R. D. Adams (Tr. p. 131), and Otto

W. Carlson (Tr. p. 200).

As stated above, Adams and Ashley, associated with

Carlson, began in the spring of 1906, active mining op-

erations on the Bear Cub Bench claim under the leases

obtained by them in 1905. They have done a large

amount of work, which at the time of the trial was de-

scribed as follows (Tr. p. 274)

.

*'We have put down two shafts to bedrock, a distance

of about eighty (80) feet, and are now putting down

another shaft which is within a few feet of bedrock.

We have also done drifting upon said claim, and in

such work have had employed a number of men. We
have erected two hoists, have purchased a large amount

of machinery and appurtenances, and have erected a

bunk-house, mess-house, office and a large storage bin at
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considerable expense, for the purpose of handling the

pay gravel in an economical manner, and also other

buildings; we have also purchased and installed a

pumping plant which is now in shape for work. x\ll of

such expenditures have amounted to about $10,000

August 3, 1906."

Since the decision on the motion, September 29, 1906,

they have done a very much larger amount of work, the

total expenditure amounting to approximately Seventy-

five Thousand ($75,000) Dollars. Their lease, as

stated above, expires in June, 1907. They have taken

out and stored upon the ground many thousands of car-

loads of gold-bearing material, which cannot be sluiced

out, until the water comes in May, 1907. The water

then lasts only about three weeks, and if the material is

not sluiced out during those three weeks, a large per-

centage of it will be lost, as it will have to remain upon

the ground for another whole year before it can be

economically sluiced out. After the three weeks'

water referred to above, no sluicing can be done except

with purchased water, costing $1 per miner's inch. Dur-

ing that time, due to the efifect of the water and of the

sinking of the ground, the drifts beneath being very

near the surface, the percentage of loss will be very

large. If they should be stopped from working and

mining, every day would represent a large and serious

loss to them. (Tr. pp. 274 and 275.)

They are not shipping any of the gold or money they

have taken from this claim. On the contrary, every-
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thing taken from this claim is retained in the District

of Alaska, all gold-dust extracted from the Bear Cub

claim, and all the profits arising from the working of it

(Tr. p. 131).

As they are working under several leases, in which a

large number of parties are interested, there will be at

least three separate accountings of all the proceeds of

this claim, so that the actual outcome can be easily

checked.

At the time the defendants Adams and Ashley began

actively operating under their present leases; that is, in

May, 1906, it was not known that the pay-streak ex-

tended through the Bear Cub claim. They had ex-

pended from six to eight thousand dollars in develop-

ment work before pay-dirt was discovered (Tr. p. 132).

The plaintiff alleges in his bill of complaint, insolv-

ency of certain of the defendants (Tr. p. 113) ; but on

the hearing of the motion he abandoned this ground

and no evidence whatever to that effect was introduced.

No such evidence could be obtained, as the defendants

jointly represent responsibility of over a million dol-

lars.

For safety, to guard against possible defects in the

original organization of the Bear Mining and Trading

Company, and of the original deed from Axel Olsen to

that Company, a new deed was obtained from Axel Ol-

sen, dated September 24th, 1906 (Tr. pp. 148, 150).

The defendants Pioneer Mining Company, Nome
Exploration Company, Bear Mining and Trading

Company, O. W. Carlson, R. D. Adams, and A. N.

Ashley sued as John Doe, Nels Christensen sued as
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Richard Roe, represent the entire ownership and work-

ing rights of all of said Bear Cub claim.

HISTORY OF THE PLAINTIFF'S CLAIM.

Plaintiff claims under the ''Big Clid" claim, which

he alleges is identical with the ''Daisy" claim.

The present ownership of that part of the Bear Cub

Bench claim which the plaintiff asserts is covered by

his Big Clid or Daisy claim, is stated at page 86 of the

transcript to be as follows:

William H. Bush, the plaintiff, an undivided one-

fourth;

Henry Tomlinson, an undivided one-fourth;

Charles H. Curry and E. B. Barthrop and wife, an

undivided one-half.

GENESIS AND DEVELOPMENT OF A
BENCH-JUMPER'S CLAIM.

Plaintiff's attempt in this case belongs to a very fa-

miliar class, and illustrates all the unmistakable symp-

toms of its kind.

When a man with an invalid claim located by an in-

definite description in some locality near an established

claim which proves rich, makes up his mind to float his

indefinite description, if possible, over the well-estab-

lished claim, with a view to coercing the owners of

the well-established claim into paying him money in

order to obtain peace, he usually divides his interest up

into small holdings. One attack representing the en-

tire assaulting claim, if defeated, would end his hopes.

But if his holdings are divided up into a number of

small undivided interests, and the holder of each one

of these interests attacks the established claim in sin-
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gle file, when the first is defeated it does not bar the sec-

ond, and the second then comes to the attack with the

experience of the first to assist him.

Exactly those tactics were employed here.

Charles H. Curry and Henry Tomlinson (whom

Bush has made defendants here as a mere blind)

brought the first suit against the other defendants.

Their action was for the recovery of the whole of the

alleged Daisy location. They made a motion similar

to the motion involved in this appeal, before the same

Judge, for a restraining order. They signally failed.

About August 6, 1906, only a month and a half before

this present action was filed, the motion was denied.

(Tr. p. 130.)

Thereupon the present plaintiff, William H. Bush,

brought this present action, and made Curry and Tom-

linson both defendants. This was merely a blind. The

plaintiff when he brought his suit was, and ever since

lias been, acting in collusion with both Curry and Tom-

linson, as will appear later.

Bush's complaint was filed September 24th, 1906

(Tr. p. 18).

The order to show cause was fixed for hearing at 8

p. m., September 27, 1906 (Tr. p. 20).

The Court's attention is particularly called to plain-

tiff's allegations in both his bill in equity and his com-

plaint in ejectment with reference to his ownership.

In his bill in equity (Tr. p. 7) he says that he "is now

(September 21, 1906)— (Tr. p. 16), and has been at
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all times since the day of
, A. D.

IQOS (italics ours), the owner of an undivded one-

fourth interest, and entitled to the possession of certain

property" (describing it).

Again (Tr. p. lo) he says, ''that by certain mesne

conveyances * * * your petitioner, on or about

the day of
,
A. D. igo^ (italics ours),

succeeded to and became the owner of an undivided

one-fourth interest in the said Daisy placer mining

claim", etc.

In his complaint in ejectment, sworn to on the same

date, September 21, 1906 (Tr. p. 116), he makes the

same allegation, namely: ''That the above named

plaintiff is now and has been at all times since the

day of , A. D. 1905, the owner in fee

simple of an undivided one-quarter interest", etc. (Tr.

p. III.)

These two cases were consolidated, and on Septem-

ber 27, 1906, at 10 a. m, the Court convened and the

application for a restraining order was called (Tr.

p. 23).

Mr. Clay Allen, the attorney for the plaintiff, ad-

dressed the Court and read to the Court the affidavits

and exhibits in the case until 10:05 p. m. (Tr. p. 24).

The Court then adjourned till the next day, Friday,

September 28th, 1906, at ten o'clock a. m. (Tr. p. 24).

The affidavits that Mr. Clay Allen, representing the

plaintiff, presented to the Court, in support of the

plaintiff's case, on September 27th, 1906, are shown in

the transcript beginning at page 27. The first of these
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is the plaintiff's own afiidavit, and in that affidavit (Tr.

p. 28) he shows that the undivided one-quarter interest

in the Daisy placer claim, upon the basis of which he

has brought his suit, is the undivided one-quarter in-

terest purchased by him (William H. Bush) from C.

F. Hannum, just prior to his. Bush's, leaving Nome in

the fall of 1905. He paid Hannum $25 for this un-

divided one-quarter interest. (Tr. p. 28.)

This allegation of Bush is re-enforced by the affi-

davit of C. F. Hannum to the effect that on or about the

month of November, 1905, he, the said Hannum,

deeded to the plaintiff Bush his, Hannum's, one-quarter

interest in the Daisy placer mining claim (Tr. p. 55).

The plaintiff's attorney, on September 27, 1906, in-

troduced these affidavits, and there the case rested at

the time of the adjournment to September 28th, 1906.

On September 28th, 1906, at ten o'clock a. m., the

Court re-convened and the hearing was resumed (Tr.

p. 25).

A. J. Daly, counsel for the defendants, then pre-

sented the defendants' counter-affidavits. Among

these affidavits was the joint affidavit of defendants R.

D. Adams and A. N. Ashley (Tr. p. 1 27) , to which was

attached an abstract of title to the Big Clid or Daisy

fraction, from which it appeared that when C. F. Han-

num, on November 3, 1905, conveyed an undivided

one-quarter of the Daisy or Big Clid to the plaintiff,

he, the said Hannum, had nothing to convey, all his

interest having been theretofore forfeited. (Tr. pp.

128, I37-HO-)
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This disclosure threw the plaintiff's camp into con-

sternation. He had shown no title whatever upon

which to base his suit. The Court adjourned until

3:30 p, m. of that day (Tr. p, 25) in order to enable

the plaintiff to mend his fences if he could.

The Court re-convened at 3 p. m.* September 28,

1906 (Tr. p. 26), and in the meantime, what had hap-

pened? Bush, the plaintiff, in order to save himself

from being thrown out of Court, had obtained from

Curry, v/hom he had made a defendant in the case, and

who was supposed to be adverse to him, but who was

really in collusion, a conveyance of an undivided one-

quarter of the Big Clid or Daisy fraction.

The Court records say that after the Court had re-

convened at 3 p. m. on September 28, 1906 (Tr. p. 26),

^'Counsel for plaintiff * * * thereafter (the ital-

ics are ours) offered in evidence the deed from Curry

to Bush of the claim in dispute." (Tr. p. 26.)

And it appears that this deed was filed with the

Clerk September 28th, 1906. (Tr. p. 27.)

This deed is dated September 20, 1906, the day be-

fore the complaints in both suits were sworn to (Tr.

pp. 16, no). It is acknowledged September 21, 1906,

the same day on which both complaints were sworn to.

The acknowledgment is before C. L. M. Noble, No-

tary Public in and for the District of Alaska (Tr. p.

87). The "C" in the triplicate initials of the Notary

Public, Noble, stands for ''Cordelia'; and Cordelia

M. L. Noble is a stenographer located with and

chiefly employed by Curry's attorney, Scofield. And
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the original transcript on appeal, on file with the

Clerk of this Court will be found to be upon her office

paper bearing her name.

In short, when Bush, the plaintiiT, whose lawyer's

brief on appeal is filled with lamentations and great

woe over the frightful ethical conditions in Alaska^

brought his suit, it was in collusion with Curry, who

had already been defeated in a similar suit. He made

Curry and Tomlinson parties defendant. He based

his claim upon an undivided quarter interest purchased

from H annum. And w^hen he found that he could

not sustain that title, he produces a deed from one of

the defendants, Curry, already defeated in a similar

motion, and thereafter fights not only his own, but

Curry's battle—Curry's original suit having been dis-

missed since the decision in this present case.

See Bush's lame explanation of this eleventh hour

deed (Tr. pp. 183-187).

The plaintiff's case is not based so much upon con-

veyances, leases, location notices or affidavits, as it is

upon nine extraordinary diagrams which he and his

counsel have devised. They appear at pages 30, 31,

32, 33^ 34^ 35^ 3^ 38 and 43, respectively, of the trans-

cript. They show the different stages in the growth of

a bench jumper's dream, and we ask the Court's par-

ticular attention to the following analysis of them.

ANALYSIS OF PLAINTIFF'S DIAGRAMS.
DIAGRAM ON PAGE 30.

A comparison of plaintiff's diagram on page 30 of

the transcript with a copy of the survey attached to this
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(defendants') brief, shows that in the plaintiff's dia-

gram on page 30, the directions of Newton Gulch from

Dry Creek are improperly laid down. Newton

Gulch, as shown by the survey, comes into Dry Creek

from a direction somewhat south of southeast (RM).

In plaintiff's diagram on page 30, it comes in from a

good deal north of northeast; in plaintiff's diagram on

page 31, from a direction only a little east of north;

the same is true of plaintiff's diagrams on pages 2^^ 33)

34, 35, 36 and 38, respectively; and in the plaintiff's

diagram on page 43, Newton Gulch is represented as

coming in almost from due north, if not a little west of

north.

A similar discrepancy appears in all of plaintiff's

diagrams with reference to the direction of Dry Creek.

As appears from the survey, Dry Creek approaches

the junction of Newton Gulch from a direction a lit-

tle east of northwest. It runs through the middle of

No. I Below in a direction almost exactly southeast;

and its general course through the Discovery or Es-

kimo Chief claim is almost due south.

On the other hand, in plaintiff's diagram on page 30

of the transcript. Dry Creek is made to run almost due

east through No. i Below and southeast through Dis-

covery; the same is true, to a greater or less extent, of

the diagrams on pages 31, 32, 33, 34, 35, 36 and 38,

respectively, of the transcript; and in the diagram on

page 43, the whole course of Dry Creek is flattened out

to the west, so that it runs toward Newton Gulch in a
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course not far from due east; in fact, it joins Newton

Gulch in a direction a little north of east.

These discrepancies would not seem at first sight to

be of much importance. Yet they do have significance,

as will appear later. 'And we have mentioned them at

length as a fitting introduction to an analysis of the

steps by which the plaintiff has moved a well-estab-

lished claim (Bear Cub) out of its position in order to

make room to float an indeterminate and originally

rather rectangular claim (Big Clid, Tr. p. 32) over

a rich spot owned by some one else, and, incidentally,

to fit the rectangular claim into an alleged triangular

space.

In plaintiff's diagram on page 30 of the transcript,

appears the first stage of his creation. He manufac-

tures a triangular space into which to float his Daisy.

Comparison of his location on this diagram of No. i

Below with the survey, shows that he has made No.

I Below run nearly due east and west. A similar com-

parison shows that he has made the same error with ref-

erence to the location of Discovery, which, as shown by

the survey, runs almost due north and south. But his

purpose in this is to assist him in certain constructions

of the directions (always very unreliable quantities in

location notices posted hurriedly by rough miners)

which appear in some of the location notices to be re-

ferred to hereafter, and to make a bigger wedge-shaped

space above No. i Below, into which to move his

claim.
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Plaintiff's location of Bench No. i on his diagram

on page 30 is purely imaginary. It has no foundation

whatever in the location notice of Bench Claim No. i.

(See Tr. pp. 29 and 103.)

The Court is respectfully asked to hold before it

plaintiff's diagram on page 30 of the transcript, and at

the same time compare it with the following descrip-

tion of Bench Claim No. i contained in the original

location notice of that claim. It is as follows (Tr. p.

103):

''Situated and located at the junction of Newton

Gulch and Dry Creek, Cape Nome Mining District,

Alaska, from initial center stake east 330 feet to north-

east corner; thence northerly 1320 feet to N. west cor-

ner; thence westerly 660 feet to S. west corner; thence

southerly 1320 feet to S. east corner; thence easterly 330

feet to my initial stake, where this notice is posted.

"This claim to be known as 'Bench claim No. i Dry

Creek', February 18, 1899."

Is there anything in that description to justify plain-

tiff in locating Bench claim No. i as he has it in his

diagram on page 30?

It would not do for plaintiff to put Bench No. i

where the Bear Cub now is, for plaintiff wants that

place for the Daisy claim. It would not do for plain-

tiff to put Bench No. i alongside of Discovery, for the

plaintiff wants that place to push the Bear Cub into,

out of the way of the rising Daisy. Therefore Bench

No. I is placed, in the diagram on page 30, so as to have

a common corner with No. i Below, and leave an in-
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viting and sufficiently wide angle for the insertion of

the Daisy as she moves up stream.

PLAINTIFFS DIAGRAM ON PAGE 31.

Plaintifif's diagram on page 31 of the transcript,

shows the next stage in the Daisy's progress. Plaintiff

voluntarily provides a location for Bench No. 2 vvhich

has no relation whatever to the description of Bench

No. 2 in the location notice of the last-named claim.

Again the Court is asked to hold before it one of

plaintiff's diagrams, that on page 31, and compare it

w^ith the follow^ing description of Bench Claim No. 2

as the same appears in the location notice of that claim

as follows (Tr. p. 30) :

"Claim No. 2 Bench Claim, located February 22,

1899, on the junction of Dry Creek and Newton Gulch,

Cape Nome Recording District, Alaska.

'Tlacer Claim Location. Notice is hereby

given that I, the undersigned, have this 22nd day

of February, 1899, located and claimed 1320 feet

running northwest 330 feet either side from center line

for mining purposes; I intend to hold and work this

claim according to the United States mining laws;

containing 20 acres; Claim No. 2 Bench Claim.

"Signed, Gustav F. Shaefer."

Can the Court, or any one, from that description, lo-

cate Bench No. 2 where plaintiff's diagram on page

31 places it?

PLAINTIFF'S DIAGRAM ON PAGE 32.

Enter the Bear Cub. Plaintiff's diagram on page 32

is supposed to represent the condition of things when
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the Bear Cub was first located, June ii, 1899. Will

the Court please look at the diagram on page 32 of the

transcript, and compare it with the following descrip-

tion of the original Bear Cub location (Tr. p. 31),

namely:

''Bear Cub Claim, Bench claim location: I, being

a citizen of the United States, hereby claim and stake

for placer mining purposes, 1320 feet northwest from

this stake No. i to stake No. 4, and 660 feet northeast

from stake i, 2, 3 and 4.

''This claim shall be known as the Bear Cub Claim,

which is distinctly staked i, 2, 3, 4, set southeast from

Claim No. i Below on Dry Creek, Cape Nome Min-

ing District, Alaska, June 11, 1899.

(Signed) "Axel Olsen.''

Now, this description in the Bear Cub original lo-

cation notice is undoubtedly as indefinite as a rough

miner without a compass, having the North Star di-

rectly over his head at night, and the sun either up all

the time or down all the time, and in a flat country

where there are few distinctive landmarks, might well

make it. But here let us say, that with all its indefi-

niteness, it is not one-half so bad as either the Big Clid

or the Daisy location notices under which plaintiff

claims (Tr. pp. 32, 37). Nevertheless, there are cer-

tain definite things about even this indefinite Bear Cub

location notice which are ample to show that it never

could be by any possible construction located in the

position in which plaintiff has put it in his diagram on

page 32,
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In the first place, this Bear Cub location notice

states that it is a ^^Bench Claim location" (the italics

are ours). That would mean a claim more or less

parallel to the original Creek claims, and occupying

one of the tiers or terraces in the bank of the creek as

the bank ascends from the channel. The Bear Cub

claim, as set up on end in the outlandish position in

which it is put by plaintiff in his diagram on page 32,

is not a bench claim at all, but runs crosswise over two

or three bench claims.

Again, the Bear Cub location notice sa3^s, ''1320 feet

northwest from this stake No. i to stake No. 4" (Tr.

p. 31, see Survey HE). The Bear Cub, as located by

plaintiff in his diagram on page 32, has no such course

or distance. Its two long courses which might be,

either one of them, about 1320 feet long, run northeast

and southwest, instead of northwxst and southeast, as

called for in the location notice (Tr. p. 31).

Again, the Bear Cub location notice (Tr. p. 31) calls

for ''660 feet northeast from stake i" (HK and EF on

Survey). In his diagram of the Bear Cub, on page

32, the width which appears to be approximately 660

feet, of the Bear Cub claim as there represented, is in

the direction northwest and southeast, instead of north-

east and southwest as called for by the location notice.

Finally, the Bear Cub location notice (Tr. p. 31)

says: "The Bear Cub claim which is distinctly staked

r, 2, 3, 4, set southeast from claim No. I Below, on

Dry Creek" (the italics are ours). Here develops one

of the reasons why Mr. Bush has flattened out Dry
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Creek on his diagram. He made it run as near as he

dared in a due easterly direction. As the real Bear

Cub was located and is now situated directly adjoining

No. I Below, if plaintiff could flatten out Dry Creek

where it runs through No. i Below so as to make it

run due east, the words of the Bear Cub location notice

^'set southeast from claim No. i Below", could not

be correct. Whereas, with Dry Creek running as it

actually does, southeast through No. i Below, the Bear

Cub as located does occupy a position which, making

reasonable allowance for the inevitable inaccuracies in

an original locator's directions, is approximately south-

east of No. I Below (see survey).

PLAINTIFFS DIAGRAM ON PAGE 33.

In plaintiff's diagram on page 33 of the transcript,

he celebrates the first appearance of the Big Clid frac-

tion, though one would never know it from its de-

scription in its location notice (Tr, p. 32), or suspect

its presence, if plaintiff had not written upon it in bold

script '^Big Clid fraction" (Tr. p. 23)-

At this point, plaintiff's chronoloo-^^ is defective.

The Franklin claim was first located in June, 1899

(see Blood's affidavit, Tr. p, 155), although its loca-

tion notice was not recorded until September 12, 1899

(Tr. p. 33). Its actual location on the ground, there-

fore, antedates the Big Clid by over thirteen months,

the Big Clid having been located August ist, 1900 (Tr.

p. 32). Therefore, chronogically, the diagram show-

ing the location of the Franklin, which appears on page
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34 of the transcript, should precede the diagram on

P^g^ 33- It i^ probable, however, that the plaintiff

objects to letting the Franklin Bench claim and the

Bear Cub Bench claim appear too close together in

origin, in view of the fact that Mr. Blood, who located

the Franklin bench claim onlv a few days after Olsen

located the Bear Cub claim, testifies that when he lo-

cated the Franklin Bench claim, in June, 1899, the

Bear Cub claim was clearly staked out in the position

in which it is shown in the survey at the close of this

brief, and that he used the northwest (E) and north-

east (F) stakes of the Bear Cub as common corners

for the Franklin Bench, and the northwest end line

(EF) of the Bear Cub as the southeast end line of the

Franklin Bench, said line being common to the Frank-

lin Bench and the Bear Cub, and we note one other

point on plaintiff's diagrams. "Big Clid fraction" ap-

pears first on page 33. The same name persists

throughout all the other diagrams until we reach page

43, yet plaintiff is claiming under the Daisy claim,

though its description is in some respects worse than

that of the Big Clid. The name '^Big Clid" is clung

to because of the early date, August i, 1900, of the Big

Clid notice (Tr. p. 32). It is plaintiff's hope to invest

the greater definiteness of the Daisy description with

the greater priority of the Big Clid notice, and in other

ways to have the two mutually supplement each other.

Now, to an analysis of plaintiff's diagram on page

33. Will the Court please hold before it this diagram,
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and compare it with the following description of the

Big Clid, as contained in the Big Clid location notice

(Tr. p. 32) namely:

''Big Clid fraction claim No. 1679: Location notice

August I, 1900, location notice of placer mining claim

between Newton Gulch and Dry Creek known as the

Big Clid fraction.

''Running a thousand feet in a northerly direction,

320 feet in a southerly direction, 330 feet in an easterly

direction, 330 feet in a westerly direction."

This description, if it describes anything, covers a

quadrilateral, whose length of 1320 feet runs north and

south, and whose width of 660 feet runs east and west.

There is no exercise of ingenuity or imagination equal

to crowding that description into the east and west

triangle upon which the plaintiff has written the w^ords

"Big Clid fraction" in his diagram on page 33.

But the Big Clid, as will appear later, having no

fixed starting point, is more movable than the Daisy,

and it is for that reason that, sacrificing every other

consideration, plaintiff has permanently adopted that

name for his triangle.

PLAINTIFFS DIAGRAM ON PAGE 34.

In his diagram on page 34, plaintiff has introduced

the Franklin Bench claim. Here again, compare this

diagram with the following description of the Franklin

Bench claim as it appears in the original location no-

tice (Tr. p. 33) :

"Franklin claim location notice. Cape Nome Min-
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ing District: I, the undersigned, a citizen of the

United States, do this day, September 8th, 1899, do re-

locate and claim 20 acres of placer mining ground lo-

cated on the east side of Dry Creek adjoining Eskimo

Chief, or opposite of Discovery, commencing at this

notice and running in an easterly direction 660 feet

to a stake; thence in a southeasterly direction 1320 feet

to stake; thence in a westerly direction 660 feet; thence

in a northerly direction 1320 feet to the place of com-

mencement."

In plaintiff's diagram on page 33 he has located

Franklin Bench in a correct position relatively to Dis-

covery, except that both Discovery and Franklin Bench

should run almost due north and south, as shown in the

survey. The directions and dimensions in the survey

correspond almost exactly to the courses and distances

in the original location notice (Tr. p. 23) ^ and plain-

tiff, if he had followed these courses and distances,

could not have put the Franklin Bench in the north-

west and southeast direction or attitude which it occu-

pies in his diagram on page 34.

As shown by his diagram on page 34, plaintiff makes

the Bear Cub, which has the appearance of having

reared up on its hind legs, to make room for the ap-

proaching Daisy, conflict with the Franklin Bench

claim; whereas, Mr. Blood, who was instrumental in

three locations of the Franklin, and has been familiar

with both it and the Bear Cub claim ever since, shows

clearly that thcv were originally and always have been
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entirely distinct claims, without any conflict whatever

(Tr. pp. 154-157)-

PLAINTIFFS DIAGRAM ON PAGE 36.

Plaintiffs diagram on page 36 is probably intended

to introduce the Elmer Reed re-location of the Bear

Cub Bench claim on January 6, 1901, though its de-

, lineation there of the Bear Cub claim is as much at outs

with the description in the Elmer Reed Bear Cub

Bench claim location notice, as his diagram of the Big

Clid fails to conform with the description in the loca-

tion notice of that claim.

Will the Court please hold before it plaintiff's dia-

gram on page 36, and compare the location of the

quadrilateral which is marked "Bear Cub" with the

following description contained in the location notice,

namely (Tr. p. 296) :

"Reed's Bear Cub * * * has located

linear feet on the lode (20 acres of placer mining

ground) situated in the Cape Nome Mining District,

Alaska, and described as follows:

"Beginning at the initial stake which is the S.W.

cor. stake and stake No. i ; thence running 660 feet in

a northwest direction to stake No. 2; thence 1320 feet

in a northeast direction to stake No. 3; thence 660 feet

in a southeast direction to stake No. 4; thence 1320 feet

to stake No. i and initial stake, this claim is situated

on the north bank of Dry Creek and adjoining claim

No. I Below Discovery, and shall be known as Bear

Cub Bench claim, located January 5, 1901." (The

italics are ours.)
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The courses in this notice are wrong, but they are

corrected by various other things in the notice, namely:

1. It is a claim whose length is on the lode '^

linear feet on the lode". ''The lode" here, if not mere

surplusage, could refer only to the pay streak that fol-

Iovn^s the general direction of the creek.

2. It is on the "worZ/z bank of Dry Creek". Here

develops another reason why Mr. Bush in his diagrams

has flattened out Dry Creek so as to make it run east

and west through Discovery. By this process he m.akes

the rearing Bear Cub of his diagrams appear to be

more or less on the "north bank of Dry Creek". If he

had stood this nondescript, endwise. Bear Cub claim of

his, up on the east line of Discovery, as Discovery

really is located, the discrepancy would have been too

apparent.

3. The location notice says, "adjoining claim No. i

Below Discovery".

4. The location notice describes the Bear Cub as a

"bench claim".

These descriptions correct the words in the courses.

The rearing and diagonal Bear Cub in broken lines in

plaintiff's diagram on page 36, does not run lengthwise

on the pay streak, is not on the north bank of Dry

Creek, is not adjoining claim No. I Below Discovery,

and is not a Bench claim proper.

On the other hand, the Bear Cub claim, actually be-

ing occupied and being worked by the defendants and

as described in the survey attached to this brief, con-

forms to all of those descriptions, and its dimensions
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also conform to the description in the Reed Bear Cub

notice. It is approximately 660 by 1320 feet; it runs

lengthwise of the pay streak; it is on the north bank of

Dry Creek; it is adjoining claim No. i Below Dis-

covery; and it is a genuine bench claim.

When to this is added Mr. Elmer Reed's positive tes-

timony that in locating the Reed Bear Cub he was sim-

ply re-locating the original Axel Olsen Bear Cub, and

that he used the identical corners and lines (Tr. p.

292), the location and identification of the Bear Cub

Bench claim becomes absolute.

PLAINTIFF'S DIAGRAM ON PAGE 38.

Now appears the Daisy, and in introducing her, the

plaintiff accomplishes the greatest of his transforma-

tions. Having created the triangular space between

No. I Below and the movable Bench No. i, having

taken the Bear Cub by his nose, which was resting at

the southeast corner of No. i Below (at H) and

tipped him over backwards northerly and westerly

until he sits on his rump on the eastern line of Dis-

covery and occupying nearly half of the Franklin

Bench; having thus cleared the way for the Daisy,

he now accomplishes the following feat: he takes the

Daisy, which is absolutely fixed by its location notice,

as situated 25 yards northwest of the mouth of Newton
Gulch (Tr. p. i;j\ see M in Survey), pulls her away

from her mooring there, pulls her upstream toward

No. I Below, a thousand feet, more or less, and fits her
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triangular shape into the rectangular form of the Big

Clid.

Again, the Court is asked to hold before it one of

the plaintiff's diagrams, namely: that on page 38, and

then notice the following description of the Daisy

placer claim as shown by its original location notice

(Tr. p. 37), namely:

''Daisy Placer Claim, No. 8442, location notice

—

Placer claim." (N. B. It is nowhere called even a

Bench claim.) "Five acres of placer mining ground

on Dry Creek, a tributary of Snake River in the Cape

Nome Mining District, Nome Recording District, Dis-

trict of Alaska, and particularly described as follows, to

wit: Commencing at Discovery, where there is a stake,

on which there is a copy of this notice posted in a can,

and which is situate 25 yards N.W. of the mouth of

Newton Gulch, and about 330 feet from channel of

Dry Creek on left limit; thence in a N.W. direction

568 feet to the N.W. corner, where there is a stake

marked No. 2 Daisy; thence in a S.W. direction 920

feet to the S.W. corner where there is a stake marked

No. 3 Daisy; thence in an easterly direction 1320 feet

to the east corner where there is a stake marked No.

I, which is the Discovery or initial stake, and where

the location notice is posted as aforesaid; the claim

being a fraction in a triangular shape paralleling No.

I Below Dry Cr., that claim shall be known as the

Daisy placer claim."

Another reason now becomes apparent why in the

plaintiff's diagrams he has flattened out Dry Creek
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such an arrangement would fit in more conveniently

with some things in the above description.

As to the above description, note the following:

1. It begins 25 yards or 75 feet northwest of the

mouth of Newton Gulch (M). That ties it about a

thousand feet down stream from the Bear Cub prop

erty.

2. If its courses are literally followed and applied

on the survey attached to this brief, it would make

a triangle with its apex somewhere near the southeast

corner of No. i Below, its right leg extending 568

feet southeasterly to within 75 feet of Newton Gulch,

its left leg, 920 feet, more or less, coincident with the

southeast end line of No. i Below, and its base 1320

feet extending east and west across the channel of Dry

Creek and cutting through the northern portion of No.

2 Below, and "Just a Little Fraction", as shown on

the survey.

3. But it contains the words "paralleling No. i

Below Dry Creek^'. That may mean almost anything.

If located as above described, with its apex near the

southeast corner of No. i Below, its longer leg, 920

feet, would be exactly parallel with the southeast line

of No. I Below; but if it means that its greater length

is parallel to the greater length of No. i Below, then

we have to ignore its courses and swing it around on

its anchorage 75 feet northwest of the mouth of New-
ton Gulch (M) until its base runs northwest and
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southeast, and then its general length would parallel

No. I Below.

4. It is called nowhere a bench claim, but is referred

to three times in the notice as the "Daisy placer claim"

only.

5. It has no point or direction or dimension cor-

responding in any respect with anything contained in

the description of the Big Clid fraction claim (Tr.

p. 32), with the single exception of the distance "1320

feet", which is the same as the Big Clid '^thousand

feet" combined with the Big Clid "320 feet". But un-

fortunately for the attempted masquerade, the Big Clid

1000 feet runs north and the Big Clid's 320 feet runs

south, so that the 1320 feet distance of the Big Clid

represents a due north and south course (Tr. p. 32) ;

while the 1320 feet of the daisy runs due east and

west (Tr. p. 37).

We note again the convenience which Mr. Bush

found in making his diagrams so that Dry Creek about

here appears to run nearly east and west.
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CONDENSED BRIEF

I.

Defendants' claim, the Bear Cub, is prior in point

of discovery, location and recordation of notice, to

plaintiff's claim, the Big Clid, by thirteen months, and

to plaintiff's claim, the Daisy, by eighteen months. It

is, therefore, presumed to be prior and stronger in

right, and the burden is upon the plaintiff to overcome

it by a preponderance of evidence.

Snyder on Mines, Art, 576, 805, 870;

Lindley on Mines, Art. 365

;

Last Chance Mining Co. vs. Tyler M, Co., 157

U, S. 683,

IL

The Big Clid location notice, which is the origin of

plaintiff's claim, is void, for the following reasons,

namely: It was not made upon unoccupied and un-

appropriated land, and does not contain such a descrip-

tion of the claim by reference to a natural object or per-

manent monument as will identify the claim.

Snyder on Mines, Art. 154, 156, 395;

Lindley on Mines, Art. 363, 371

;

Rev. Stat. U. S., Art. 2324;

Croesus Mining Co. vs. Colorado M. & F. Co.,

19 Fed. 78.

III.

The power to grant a preliminary injunction where-

by defendants in possession of and working valuable
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property are interfered with to their possible great

damage is exercised with great caution, and such in-

junction will not be granted unless the party asking it

has made out at least a prima facie claim, has shown

urgent necessity or emergency and irreparable damage

to himself either because of the peculiar nature of the

act complaind of or of the insolvency of the parties

committing it, and that the possible injury done to the

latter if the injunction should be proved to be improp-

erly issued will not be greater than the possible injury

to plaintiff if it should be improperly denied.

Cycl. of L. & Pr., Vol. 22, p. 819, and large

number of cases cited at notes 66 and 67;

Ibid, p. 820, and cases cited at note 75;

High on Injunction, Sec. 13 ;

Daniels Chancery PI. & Pr., p. 1664;

Spelling on Extraordinary Relief, Sec. 23;

Lindley on Mines, Sec. 872;

Rend vs. Venture Mining Co., 48 Fed. 248;

Vogel vs. Warsing, 146 Fed. 949;

Snyder on Mines, Art. 1629, 1632;

Cosmos Expl. Co. vs. Gray Eagle Etc. Co., 104

Fed. 20-32;

B arranger on Mines, 718;

Am. & Eng. Enc. of Law, Vol. 16, p. 7_i-. ?k;
Stevens et al. vs. Missouri etc. Ry. Co., 106 Fed.

771.

IV.

Such an order rests in the sound discretion of the
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court and generally will not be interfered with on ap-

peal.

Vogel vs. Warsing, 146 Fed. 949;

High on Injunction, Sec. 1696;

Enc. of PI. & Pr., Vol. 10, p. 983, and large

number of cases there ctied at note 5.

V.

Irregularities in defendants' Bear Cub location no-

tice are immaterial, being controlled and corrected by
the markings on the ground.

Snyder on Mines, Art. 392;

Meydenbauer vs. Stevens, 78 Fed. 787;

Book vs. Justice M. Co., 58 Fed. 106;

Garrard vs. Silver Peak Mines, 82 Fed. 578;

Lindley on Mines, Art. 382;

McEvoy vs. Hyman, 25 Fed. 596, 599.

VI.

The defective courses in the defendants' Elmer Reed

Bear Cub location are immaterial, being controlled by

the monuments.

Lindley on Mines, Art. 381

;

Book vs. Justice Mining Co., 58 Fed. 106, 115.

VII.

Plaintiff's Daisy Fraction location is void, because,

aside from the irreconcilable discrepancies in its de-

scription, if it could be construed to cover the ground

occupied by defendants' Bear Cub, it was not made

upon unoccupied ground, its date being January 12,
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1901, whereas defendants' Elmer Reed Bear Cub loca-

tion was placed upon the ground January 5, 1901.

See authorities cited above under No. I and

No. II.

VIII.

The brief of appellant's counsel, containing a totally

unwarranted and contemptuous reflection upon the

trial court, should be stricken from the files.

Encyclopaedia of Pleading and Practice, Vol.

3, p- 723

;

.Cyclopaedia of Law and Procedure, Vol. 2,

pp. 1017, 1018;

Gage vs. Gunther, 136 Cal. 350;

Green vs. Elbert, 137 U. S. 624;

Rosenberg vs. Stern, 77 111. App. 248, 253.

QUOTATIONS FROM AUTHORITIES.

ONLY UNOCCUPIED LAND CAN BE LOCATED.

Only unoccupied and unappropriated mineral lands

of the United States are open to exploration and loca-

tion under the law.

Snyder on Mines, Art. 154;

Lindley on Mines, Art. 363.

Applying this principle to the matter in hand it

must be quite apparent that where the lands, even

though otherwise public mineral land, is covered by a

valid, subsisting location, it is not open for exploration

or purchase, and therefore no valid discovery or loca-

tion can be made upon it.

Snyder, Art. 156.
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LOCATION MUST BE GOOD WHEN MADE.

A fortiori, the settled rule is that a location to be

good must be good when made.

Snyder, Art. 156;

Lindley, Art. 365

;

Belk vs. Meagher, 104 U. S. 279;

Oscamp vs. Crystal River M. Co., 58 Fed. 293.

FIRST IN TIME IS STRONGEST IN RIGHT,

As to locations of mining claims the rule * * *

first in time stronger in right * * * applies with

a full force.

Snyder, Art. 156.

First in time strongest in right.

Snyder, Art. 805

;

Last Chance M, Co. vs. Tyler M. Co., 157 U.

S. 683.

The doctrine of priority of location is the pervading

and all controlling principle of mining law.

Snyder, Art. 870.

The first in time is always the strongest in right, all

other things being equal.

Snyder, Art. 576.

However regular in form, a location is of no eftect

where there is a valid prior location subsisting.

Lindley, Art. 365.

The question of priority of appropriation is the con-

trolling element which determines the rights of the

parties.

Lindley, Art. 365.
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BURDEN OF PROOF IS UPON SUBSEQUENT LOCATOR AT-

TACKING PRIOR LOCATION.

Where re-location or amendment is made in conse-

quence of a supposed forfeiture or abandonment, the

burden of proof is on the party alleging or claiming

such forfeiture, and he must establish the same by a

preponderance of evidence.

Snyder, Art. 576;

Quigley vs. Gillett, loi Cal. 462;

Coleman vs. Curtis, 12 Mont. 301
;

Johnson vs. Young, 18 Colo. 625;

McEnnis vs. Egbert, 8 Colo. 41
;

Smith vs. North American M. Co., i Nev. 423;

Armstrong vs. Lower, 6 Colo. 393.

LOCATION MUST BE DISTINCTLY MARKED.

The location must be distinctly marked on the ground

so that its boundaries can be readily traced.

Art. 2324, R. S. U. S.;

Croesus Mining Co. vs. Colorado M. & S. Co.,

19 Fed. 78 (possibly 29 Fed.)

This is mandatory and must be complied with.

Lindley, Art. 371.

Marking on the ground must be sufficient to enable

a party going on the ground to trace the claim without

extraneous help.

Snyder, Art. 395.

The sufficiency of the marking of a claim is a ques-

tion of fact to be determined like any other question

of fact.
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Meydenbauer vs. Stevens, 78 Fed. 787;

Snyder, Art. 386.

Positive testimony of those who saw the stakes is

of greater weight than the negative testimony of those

who did not see them.

Snyder, Art. 396;

McEvoy vs. Hyman, 25 Fed. 596.

The object of the law is to prevent floating or swing-

ing.

Lindley, Art. 371.

So that those who in good faith are looking for un-

occupied ground not previously located may be enabled

to ascertain exactly what has been appropriated, in

order to make their locations upon the residue.

Ibid.;

Gird vs. California Oil Co., 60 Fed. 531, 536.

Ordinary prudence will suggest to the locator the

advisability of preserving his marks. But the law does

not require it. Therefore it has been held, that where

a mining claim has once been sufficiently marked on

the ground and all other necessary acts of location are

performed, a right vests in the locator which cannot

be divested by a subsequent obliteration of the marks

or removal of the stakes without the fault of the locator.

Lindley, Art. 375

;

Jupiter M. Co. vs. Bodie Cons. M. Co., 7 Saw.

96, no;

Book vs. Justice M. Co., 58 Fed. 106, 114;

, McEvoy vs. Hyman, 25 Fed. 596, 598.
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REQUISITES OF LOCATION NOTICES.

The recorded location notice is the genesis of the

locator's paper title.

Lindley, Art. 379.

It ''shall contain the name or names of the locators,

the date of the location, and such a description of the

claim or claims located, by reference to some natural

object or permanent monument as will identify the

claim."

U. S. R. S., Art. 2324.

RULES FOR CONSTRUCTION OF LOCATION NOTICES.

In the initiation of rights upon public mineral lands,

as well as in the various steps taken by the miner to

perfect his location, his proceedings are to be regarded

with indulgence, and the notices required invariably

receive at the hands of the Court a liberal construction.

Lindley, Art. 381

;

Parker vs. Bacigalupi, 83 Cal. 187.

To hold him to absolute technical strictness in all

the minor details, would be practically to defeat the

manifest end and object of the law. The pioneer pros-

pector, as a rule, is neither a lawyer nor a surveyor.

Neither mathematical precision as to measurement,

nor technical accuracy of expression in the preparation

of notices is either contemplated or required.

Lindley, Art. 381

;

Book vs. Justice Mining Co., 58 Fed. 106, 115.
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The law being designed for the encouragement and

benefit of the miners, should be liberally interpreted,

looking to substance rather than shadow, and should

be administered on the lines of obvious common sense.

Lindley, Art. 381

;

Cheesman vs. Hart, 42 Fed. 98-99.

Mere imperfections in the certificate will not render

it void.

Lindley, Art. 381

;

Bennett vs. Harkrader, 158 U. S. 441, 443.

In matters of description, calls that are erroneous

will not destroy the validity of the notice or certificate,

if by excluding them a sufficient description remains

to enable its location to be ascertained,

Lindley, Art. 381

;

Duryea vs. Boucher, 67 Cal. 141.

A mistake in the certificate as to direction and cost,

such as '^northerly" instead of ''northeasterly", the de-

scription being aided by the monument on the ground,

if of no moment.

Lindley, Art. 381

;

Book vs. Justice Mining Co., 58 Fed. 106, 115.

The certificate is not required to show the precise

boundaries of the claim as lying on the ground, but it

is sufficient if it contains directions, which, taken in

connection with such boundaries, will enable a person

of reasonable intelligence to find same and trace the

lines.
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Lindley, Art. 381

;

Gamer vs. Glenn, 8 Mont. 371 ;

Upton vs. Larkin, 7 Mont. 449;

Slavin vs. Mattingly, 8 Mont. 242

;

Brady vs. Husby, 21 Nev. 4753.

Courses and distances are generally recorded as more

or less uncertain, and always give place, in questions of

doubt or discrepancy, to monuments and boundaries

that are referred to as indicating and identifying the

lines.

This doctrine has been uniformly applied by the

courts to certificates of locations of mining claims.

Lindley, Art. 382;

Book vs. Justice M. Co., 58 Fed. 106, 115;

McEvoy vs. Hyman, 25 Fed. 596, 599.

Markings actually run upon the ground control dis-

tances and courses set out in a description of a record

notice of location where there is a conflict between the

two descriptions.

Snyder, Art. 392;

Meydenbauer vs. Stevens, 78 Fed. 787;

Book vs. Justice M. Co., 58 Fed. 196;

Garrard vs. Stiver Peak Mines, 82 Fed. 578.

It was certainly never intended that a slight mistake

in setting up stakes should invalidate the location.

Snyder, Art. 395.

PREREQUISITES OF PRELIMINARY INJUNCTION.

Clearness of title, or reasonable certainty of right, at
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least, will be required before a preliminary injunction

will be granted.

Snyder, Art. 1629.

The courts will in all cases exercise discretion with

reference to temporary or provisional injunctions, and

not every imaginary wrong will justify the use of this

extraordinary remedy.

Snyder, Art. 1632.

Neither will it be granted where very great injury

would thereby result to the opposite party, and in such

case the parties will be left to their remedies at law.

Snyder, Art. 1632;

McBryde vs. Sayre, 86 Ala. 458;

Chambers vs. Iron Co., 67 Ala. ^^'^\

Davis vs. Sowell, 77 Ala. 262.

In a recent federal case an injunction was refused

because damages were adequate.

Snyder, Art. 1632;

Kennedy vs. Elliott, 85 Fed. 832.

And in Montana a restraining order against cutting

timber was refused where defendant was solvent and

able to pay all damages.

Snyder, Art. 1632;

lieaney vs. Butte, &c. Co., 10 Mont. 590.

Courts do not lightly enjoin parties from prospecting

property in their possession, nor appoint receivers to

take property out of their possession.

Snyder, Art. 1632;
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Cosmos Exploration Co. vs. Gray Eagle, &c.

Co., 104 Fed. 20-32.

Where it appears that the injunction will do defend-

ant an injury it will be denied.

Barringer & Adams on Mines, 718.

The power to grant preliminary injunctions should

be exercised with great caution and an injunction

should not be granted except in cases of most urgent

necessity.

Am. and Eng. Ency. of Law, Vol. XVI, p. 347;

Bonaparte vs. Camden, &c. R. Co., Baldw. (U.

S. 205) ;

Potter vs. Schenck, i Biss. (U. S.) 515;

Shoemaker vs. National Mechanics Bank, 2

Abb. (U. S.) 416;

Rend vs. Ventura Oil Co., 48 Fed. Rep. 248;

Avery vs. Fox, i Abb. (U. S.) 246;

Morris vs. Lowell Mfg. Co., 3 Fish Pat. Cas.

67.

Interference by injunction rests on the principle of a

clear and certain right to the enjoyment of the subject

matter in question, and an injurious interruption of

that right which on just and equitable grounds should

be prevented.

Am. & Eng. Ency. of Law, Vol. XVI, p. 347;

Morse vs. Machias Water Rower Co., 42 Me.

119;

Maryland Sav. Institute vs. Schroeder, 8 Gill

& J. (Md.) 93; 29 Am. Dec. 528.
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A preliminary injunction will never be granted un-

less under the pressure of an urgent necessity.

Am. & Eng. Ency. of Law, Vol. XVI, p. 345.

The damage threatened, which it is aimed to prevent

during the pendency of a suit, must be in an equitable

point of view of an irreparable character.

Ibid. .

Citizens^ Coach Co, vs. Camden Horse R. Co.,

29 N. J. Eq. 303.

A preliminary injunction is not granted except in

cases of pressing necessity.

Ahem vs. Newton, &c. St. R. Co., 106 Fed. Rep.

702;

Stevens vs. Missouri &c. R. C, 106 Fed. Rep.

Miller vs. Mutual Reserve &c. Assn., 109 Fed.

278.

The practice in the federal courts is to refuse an in-

junction pendente lite unless the case shows beyond rea-

sonable doubt the necessity of such intervention of the

court.

Paul Steam System Co. vs. Paul, 129 Fed. 757.

The rights must be clear and certain.

A court of equity will not deprive a defendant of

property in his possession on a preliminary hearing

either by the granting of an injunction or the appoint-

ment of a receiver unless strong and clear equities are

shown in behalf of the complainant.
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Cosmos Exploration Co. vs. Gray Eagle M. Co,,

104 Fed. 20.

The Appellate Court will not interfere with the dis-

cretion of the lower court in refusing temporary relief

by injunction unless there is a strong probability that

on the final hearing the plaintiffs will show themselves

entitled to the relief sought, or unless it appears that

the complainant will sustain great loss and damage,

or that they will be put to unnecessary trouble*>and ex-

pense if the existing status is not maintained until the

final hearing.

Higginson vs. Chicago V. & 0. R. R. Co., 102

Fed. 199.

Prerequisites of a preliminary injunction are that the

complainant must generally present a clear title or one

free from reasonable doubt, and set forth acts done or

threatened by the defendant which will seriously or ir-

reparably injure his rights under such title unless re-

strained.

In this case a preliminary injunction was set aside on

appeal.

Stevens vs. Missouri K. & T. R. R. Co., 106

Fed. 771.

It is a proper and well settled rule that the chancel-

lor should not grant a preliminary injunction unless

the case is practically free from serious doubts, especial-

ly where defenses are set up.

Central Stock Yard Co. vs. Louisville & R. Co.,

1 12 Fed. 828;

Dady vs. Georgia & A. R., 112 Fed. 845.
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Preliminary injunction will not be granted where

the proofs leave the court in serious doubt respecting

plaintiff's asserted rights, or where upon the hearing

of the motion it is not apparent that the ultimate de-

termination of the suit in favor of the plaintiff is rea-

sonably probable.

Empire Circuit Co. vs. Jermon (decided Aug.

2, 1905), 147 Fed. 534;

Home Ins. Co. vs. Nobles, 63 Fed. 642

;

Brooklyn Base Ball Club vs. McGuire, 1 16 Fed.

782;

Motchell vs. Colorado Fuel & Iron Co., 117

Fed. 723.

GENERALLY NOT DISTURBED ON APPEAL.

A preliminary injunction is not a matter of strict

right. Its issuance rests in the sound discretion of the

court and the exercise of this discretion in granting or

refusing the injunction will not as a general rule be

revised on appeal, or otherwise controlled or interfered

with.

Norton vs. Hood, 12 Fed. Rep. 763;

Poor vs. Carlton, 3 Sumner U. S. 70;

Clark vs. Wooster, 119 U. S. 322;

Am. & Eng. Ency. of Law, Vol. XVI, p. 345.

Such an order rests in the sound discretion of the

court and generally will not be interfered with on ap-

peal.

Shea vs. Wilima, 133 Fed. Rep. 209;

Proctor & Co. vs. Globe Refg. Co., 92 Fed. 257 ;
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Paris Medicine Co. vs. W. H. Hill Co., 102 Fed.

148;

Higginson vs. Chicago &c. R. C, 102 Fed. 197;

New York Asbestos Mfg. Co. vs. Ambler Asbes-

tos &c. Co., 102 Fed. 890;

Lake Sh. R. Co. vs. Felton, 103 Fed. 227;

Louisville Home Teleph. Co. vs. Cumberland

Teleph. Co., 1 1 1 Fed. 663 ;

Bartholomew vs. Union Paper Co., 113 Fed.

289;

U. S. Graphophone Co. vs. Seaman, 113 Fed.

745

;

Stearns Roger Mfg. Co. vs. Brown, 114 Fed.

939;

Chickering- vs. Chickering, 120 Fed. 69;

Empire State Idaho Min. &c. Co. vs. T. Hill

&c., 121 Fed. 973

;

Rahley vs. Columbia Phon. Co., 122 Fed. 623;

Kerr vs. New Orleans, 126 Fed. 920;

Massie vs. Buck, 128 Fed. 27;

Coram vs. Ingersoll, 133 Fed. 226.

A CONCLUSIVE AUTHORITY ON ALL FOURS WITH APPEL-

LEE'S CASE.

See Vogel vs. Warsing et al., 146 Fed. 949.

BRIEF INSULTING TRIAL JUDGE SHOULD BE STRICKEN

FROM FILES.

See Cyclopaedia of Law & Procedure, Vol. II,

pp. 1017 & 1018, and large number of cases

cited at note 86, p. 1018;
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Ency. of Pleading & Practice, Vol. Ill, p. 723;

Green vs. Elbert, lyj U. S. 615;

Gage vs. Gunther, 136 Cal., p. 350.
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EXTENDED ARGUMENT.

THE LAW APPLICABLE TO THE CASE.

The purpose of this appeal is to secure from the

United States Circuit Court of Appeals an order re-

versing the order of Judge Moore denying plaintiff's

motion for an injunction.

For the convenience of the Court we will repeat the

language of that order here. It is as follows (Tr.

p. i88) :

^'Monday, October ist, 1906, at 9:30 a. m. Present:

Hon. Alfred S. Moore, Judge.

''(Title of case.)

"The Court rendered an oral decision refusing to

grant plaintiff an injunction. The Court stated that

'On the showing before the Court the prior location

was the one under which the defendants claim, which

was in 1899, and plaintiff claims under a 1900 location.

It devolves on the plaintiff to show that the prior loca-

tion v/as not a valid location and was not a subsisting

location at the time he located, and therein is the

weakness of the plaintiff's case.'
"

The above order was based upon affidavits and other

evidence of a most conflicting character. The conflict

related to the actual location of the different claims

whose location notices were, many of them, of such an

indefinite nature as to require extraneous evidence to

put them in any particular place; and also as to the

acts of the various claimants upon the claims during

different years.
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But there was no conflict on one point upon Vv^hich

the whole case turned; namely, the priority of the Bear

Cub claim over the claims under which the plaintiff

is trying to hold. The Bear Cub claim was located

June II, 1899 (Tr. p. 31). The Big Clid claim was

not located until August ist, 1900—one year, one

month and twenty days later than the Bear Cub claim;

and the Daisy Placer claim was not located until Janu-

ary 1 2th, 1 901—one year, seven months and one day

subsequent to the location of the Bear Cub.

Defendants by a great mass of evidence, both by

affidavits and documentary, show that the Bear Cub

claim was from the very date of its original location,

June nth, 1899, down to the time of the trial, con-

stantly located at the place indicated in the survey at-

tached to this brief and on the actual ground now in

the possession of and being worked by the defendants;

and that from the day of its original location down to

the time of the trial that same ground had been con-

tinuously claimed by the defendants or their predeces-

sors in interest and had been regularly worked every

year without the slightest break.

The most that can be said of the plaintiff's evidence,

both by affidavit and documentary is that it creates a

conflict with the evidence produced on behalf of de-

fendants.

On this conflict the judge of the lower court decided

in favor of the defendants. The presumption is that

the decision was correct.
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It is conceded that in a proper case the lower court

would have had the right to issue a restraining order.

But it is perfectly well established that the plaintiff

in such a case has no absolute right to a restraining

order; it is discretionary with the lower court w^hether

such a restraining order be made; and while the dis-

cretion of the lower court in a matter of that kind is

not arbitrary, it can only be exercised in favor of the

plaintiff where the plaintiff makes out a case sufficient-

ly clear and certain to convince the lower court that

the plaintiff has at least some reasonable claim of

right which requires under all the circumstances the

extraordinary intervention of the Court to protect it,

and that such intervention will not do greater injustice

to the defendants, than its withholding might do plain-

tiff.

And when the lower court has once exercised its dis-

cretion on a question of this kind and denied the mo-

tion the presumption is that the discretion was prop-

erly exercised.

It is respectfully submitted that the plaintiff here

entirely failed to make out a clear case, or a case that

could by any stretch of the imagination be said to

approach anywhere near to clearness. On the con-

trary, his documentary evidence is too indefinite to be

of any value whatever, and his evidence by affidavit

so inconclusive and in many respects self-contradictory

as to be suicidal. For instance, compare the affidavit

of Charles H. Curry, sworn to August ist, 1906, in
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which he says that the stakes around the Big Clid in

1901 were marked ''B.C." (Tr. p. 162), which he ex-

plains might have been mistakenly supposed by de-

fendants' witnesses to stand for "Bear Cub", with the

affidavit of the same witness sworn to July 21st, 1906,

only ten days earlier, in which he swears with equal

positiveness that the same stakes at the same time were

marked in full ''Big Clid" (Tr. p. 1 19)

.

Moreover, there is another element which always

enters into a case of this kind and must appear in order

to justify the issuance of such restraining order as is

prayed for by the plaintiff. The plaintiff must show

with sufficient clearness to convince the lower court

that a failure to grant the order prayed for by him is

likely to result in irreparable injury to the plaintiff;

and on this point, while not conclusive, the question of

defendants' ability to respond in damages cuts consid-

erable figure.

Plaintiff, in drawing *his complaint, recognized the

necessity of this when he made the allegation (Tr. p.

13), "That certain of the defendants * * * are

* * * now insolvent, and any judgment for dam-

ages obtained by this petitioner would remain unsat-

isfied."

But on the hearing plaintiff abandoned this allega-

tion. He failed entirely to put in any evidence what-

ever on the point. While, on the other hand, the de-

fendants not only showed that they are responsible and

amply able to meet any judgment which plaintiff

might perchance obtain against them ; but they also
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showed that the plaintiff's fears with reference to the

carrying away of the proceeds of the claim were

unfounded.

And more than this, the defendants showed by con-

clusive and uncontradicted evidence that while the

restraining order was not necessary to protect the plain-

tiff, it would, on the other hand, if granted, do irrepar-

able injury to the defendants.

In other words, when the motion was finally sub-

mitted to and decided by the Court, it appeared that

defendants not only had priority, possession, good faith,

were themselves the discoverers and developers, at

heavy cost to themselves, of the great value now show-

ing in the claim—had not only all these material ele-

ments in their favor—but also all the nicer equities.

To recapitulate:

1. On a conflict of evidence the lower court decided

the facts in favor of the defendants;

2. On a question of discretion the lower court de-

cided in favor of defendants;

3. On a question of comparative equities the lower

court decided in favor of the defendants.

It is respectfully submitted that not only has the

plaintiff utterly failed to show that the Court's decision

was in any respect erroneous, but that the record is con-

vincing to the effect that the lower court could not

have decided in any other way.

Judge Moore, in spite of the serious reflections cast

on him by appellant's counsel on pages 34 and 38 of

their brief (and as to these reflections we will make
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further reference later) understands the situation on

the ground better than an appellate court can, and

knows more about the credibility of witnesses than can

be ascertained at this distance; he had had this same

matter before him in the Curry case and had decided

the same way, in August, 1906, less than two months

before his decision in this matter.

It would be a most unreasonable and unjust exercise

of appellate power to interfere with his action.

ANALYSIS OF ARGUMENT OF APPELLANT'S COUNSEL.

On page 22 of their brief appellant's counsel aver

that the first location notice of the Bear Cub, that of

June nth, 1899, ''Is in itself insufficient as a notice

of mining location".

If they be correct, then a fortiori, the Big Clid

notice, which is in every respect more indefinite than

the Bear Cub notice, and the Daisy notice, which is

fatally definite, are insufficient to sustain the plaintiff's

claim (see Tr. pp. 31, 32, 37).

Let us compare the Bear Cub notice (Tr. p. 31)

with the Big Clid notice (Tr. p. 32), and see which

comes the nearest to being sufficient.

The Bear Cub description runs 1320 feet from stake

No. I (H) northwest to stake No. 4 (E), and has a

width northeast of 660 feet (H K; E F).

It states that it is a bench claim.

It is set "Southeast from Claim No. i Below on

Dry Creek".
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This corresponds to the Bear Cub claim as located

on the survey attached to this brief.

The Big Clid (see Tr. p. 32) is described as

''Between Newton Gulch and Dry Creek". That may

be anywhere in the angle between those two creeks.

It is described as running a thousand feet north and

320 feet south, 330 feet east, 330 feet west.

That is all there is to it. It is located nowhere, and

appellant's counsel's animadversions on ''slungshot"

claims are beautifully applicable to his own Big Clid.

The Big Clid, as described in its location notice,

could not possibly occupy the correct Bear Cub position

shown on the survey accompanying this brief; nor

could it possibly be made to occupy the space on the

plaintiff's diagrams (see Tr. pp. 33-38), which is

marked by him "Big Clid Fraction".

Now let us compare the Bear Cub notice with plain-

tiff's Daisy placer claim notice (Tr. p. 37).

According to the description in the Daisy placer

claim notice, it is tied to a definite point of commence-

ment, which is 25 yards, or 75 feet, northwest of the

mouth of Newton^ Gulch (M), and about 330 feet from

channel of Drv creek on the left limit. This is the

fixed point, or pivot, from which plaintiff's Daisy

"slungshot" must swing.

As its longest side is 1320 feet, the most that can be

done by swinging it on its fixed pivot is to make the

end of its base furthest from the pivot cut somewhere

into the southeast end of No. i Below.
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And here is another difficulty to overcon:ie. Accord-

ing to the Daisy's location notice description, the long-

est side of the Daisy runs in an "Easterly direction".

Putting the east end of the 1320-foot side of the Daisy

on its pivot, 75 feet northwest of the mouth of Newton

Gulch (M) and 330 feet from the channel of Dry

Creek, and swinging it west, the Daisy occupies almost

exactly the triangular space at the southeast end of No.

I Below, and in that position it extends clear across

the channel of Dry Creek and makes a true '^placer

claim", just as it is called. In the notices, it is never

called "Bench".

But, says appellant, the Daisy notice says "Parallel-

ing No. I Below, Dry Creek". In the position in

which we have just shown that the Daisy claim would

rest if its long side is placed to conform exactly to its

description in the notice,—that is, easterly and west-

erly,—the Daisy's 920-foot side would be parallel with

the southeast side of No. i Below.

But if the Court construes the very indefinite ex-

pression "paralleling" to mean that the length of the

triangle is parallel to No. i Below, then by violating

all the directions stated in the description, we can swing

the triangle on its pivot (75 feet northwest of M) from

the position in which we have described it above,

around to the northeast until its long side runs parallel

to the length of No. i Below, and it would then, while

violating all its directions as contained in the descrip-

tion in its notice, conform to the expression "parallel-

ing No. I Below Dry Creek". "Paralleling" does not
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mean ^'adjoining"; it does not mean ''opposite"; it does

not mean "having any coincident lines". The block

on which this Courthouse is located, which is bounded

by Sixth, Seventh, Mission and Market streets, is paral-

lel to the block bounded by Fifth, Sixth, Mission and

Market. It is also opposite to it. But this block is also

parallel to the block bounded by Fifth, Sixth, Mission

and Howard, though not rectangularly opposite, but

only diagonally to it.

Appellant's counsel, on page 32 of their brief, again

criticizes the Bear Cub original location notice as fol-

lows: ''It does not refer to the ground lying along and

on the north side of claim No. i Below Discovery."

No, but it does refer to a bench claim (that is, approxi-

mately parallel to the corresponding Creek claim),

with its length running northwest and southeast 1320

feet, and its width running northeast and southwest

660 feet, and set "Southeast from claim No. i Below

on Dry Creek". This conforms to the Bear Cub, as

laid out on the surv^ey attached to this brief. "South-

east" in an informal notice of this kind posted by a

miner who has no compass and no means of knowing

the exact north and south, does not mean an exact

geographical or mathematical "southeast". Appellant

and his counsel, with access to surveys and maps, and

in the deliberate preparation for trial of a case which

they claim involves several hundred thousand dollars,

have in each and every one of their diagrams (Tr. pp.

30-43) made an error of at least 30 degrees in the
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direction of No. i Below, and of at least 45 degrees in

the direction of Discovery and Franklin Bench.

A rough miner staking out a claim for the first time

in a new country in which he had arrived only two

weeks before, certainly should be allowed as much lee-

way as appellant and his counsel take in the deliberate

preparation of an important case. And if when Axel

Olsen, on June nth, 1899, located the Bear Cub, he

thought that No. i Below ran in a direction either 30

or 45 degrees out of its real angle, his description of

the Bear Cub, as set southeast of No. i Below, was

perfectly consistent and correct, for if No. i Below

did run at an angle as much northeast of its true posi-

tion as the plaintiff and his counsel have put it south-

west of its true position, the Bear Cub would all be

southeast of No. i Below.

But in further answer to said criticism of the Bear

Cub, let us see how the Big Clid and Daisy Bench,

plaintiff's claims, meet the same criticism.

We ask the Court to look first at the description of

the Big Clid on page 32, of the transcript. Is there

anything in it that could, by the w^idest stretch, be con-

strued to place the Big Clid alongside of or on the

north side of claim No. i Below Discovery? There

can be no answer to this but an emphatic negative.

Now turn to the description of the Daisy placer

claim (Tr. p. ^j) ; ask the same question. The only

answer can be the same emphatic negative.

In their point marked "IIP' (p. 22 of their brief),

plaintiff's counsel charges defendants with laches. The
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statement of the point is not clear. It is impossible to

determine exactly counsel's meaning. But if it means

anything and is of any weight, it may be used with

greater force against appellant than against appellees,

as w^ill appear by changing a few of its words so that

it reads as follows:

''That actual possession of the ground in controversy

under the Bear Cub, and Reed Bear Cub Bench loca-

tions, for a period of over seven years, without protest

by the appellants, and without adversely asserting a

claim of rights based upon these ambiguous and con-

flicting notices of location (that is, the Big Clid and

the Daisy) establishes such laches on the- part of appel-

lant that he should not be heard in asserting title to

ground lying distinctly outside of the angle and direc-

tion referred to in his location notices."

It is evident that the lower court took exactly this

view.

APPELLANTS ATTACK m AXEL OLSEN'S DEED TO THE

BEAR MINING AND TRADING COMPANY.

As appears above, when Axel Olsen returned in the

fall of 1899 to Unga, and met the parties there who

were interested in the outfitting and grubstaking ven-

ture with the schooner "Bear", he made a conveyance

dated October 7th, 1899, to the Bear Mining and

Trading Company of five placer locations which he

had located in their behalf in the Nome District (Tr.

pp. 164-167).
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In this conveyance was included the Bear Cub by

the following description: "2nd. Bear Cub, a bench

claim situated on Dry Creek, opposite the Discovery

claim."

Appellant now makes great capital out of this in-

definite description, and says that because that de-

scription contains the words "opposite the Discovery

claim", that therefore the Bear Cub could not have

been adjoining No. i Below.

But there is nothing in this point.

The other descriptions in the same deed are all of a

very indefinite character, as are all descriptions in con-

veyances belonging to this class, executed in a frontier

country between miners in the early periods of mining

districts. Witness the descriptions in all the convey-

ances and documents upon which the plaintiff relies.

We will show later how indefinite all of those descrip-

tions are.

As to this description Mr. Olsen (see Tr. p. 263)

says: "Such description was a mistake on the part of

the man who prepared the deed, and was not noticed

by m.e at the time."

But that explanation is not necessary, for the de-

scription as it stands is not necessarily erroneous, when

all the conditions and circumstances are considered, as

they must be in construing an indefinite description.

"Opposite" is not a definite expression, any more than

"adjoining", or "paralleling" is a definite expression.

A glance at the survey attached to this brief shows
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that in a colloquial sense, and particularly in view of

what has been shown to be Mr. Olsen's indefinite ideas

of the points of the compass, at the time he made the

location, the Bear Cub as actually laid down on that

survey and on the ground is '^opposite" the Discovery

claim.

Wilson's restaurant, on the southwest side of 7th

street between Market and Mission, is "opposite" this

Court building—rectangularly opposite.

Appellees' counsel's temporary office (the first in the

fire district—and we are proud of it), is located on

the southeast side of Mission Street, about 100 feet

southwest of Seventh, yet from the very start we had

printed on our new letter-heads the words '^opposite

the Post-Office", and no one has ever misunderstood

it. It is opposite—diagonally opposite.

The construction of this word would depend also

largely upon the lay of the land, and as to this the

lower Court was better informed than the Appellate

Court can be.

Moreover, it must be remembered that in the early

days of any district, everything is referred to a greater

or less extent, to the original discovery, which in this

case would be somewhere along the creek bottom where

Dry Creek runs through the Discovery claim (see sur-

vey).

ANALYSIS OF APPEllANT'S PRIZE DOCUMENTS.

Appellant's counsel, having waded through the con-

flicting affidavits in this case, throws up his hands in
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despair and with the wise man of old exclaims, ''I said

in my heart, all men are liars". (Appellant's brief,

p. 25.)

He casts all the affidavits on both sides to the wind

(coming back, however, later, with great gusto to his

ow^n), and bases his case on thirteen documents, which

he says cannot lie. (See appellant's brief, pp. 26-28.)

An examination and analysis of these documents

show that they do not in any particular assist appel-

lant's case.

Moreover, most of them on their face have nothing

to do with the case, and cannot be made to have any

relation to it except with the assistance of the much-

abused and discarded affidavits. They all require ex-

traneous evidence to give them relevancy.

. I & 11.

His first two documents are the Big Clid and Daisy

placer claims notices of location. (See appellant's

brief, p. 22.)

As we have already shown, neither one of these lo-

cation notices contains a description which would put

the plaintiff's claim in conflict with the Bear Cub.

They have to be torn away from their moorings, and

floated in affidavits to get anywhere near the Bear Cub.

HI.

His third document is the deed from F. F. Bowers

to Charles Curry (Appellant's brief, p. 26, Tr. p. 82).

A single glance at this deed shows that it describes
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the ground solely by reference to the Big Clid and

Daisy location notices, and therefore lends no more

assistance to appellant's case than those notices them-

selves do.

IV.

Appellant's convincing document No. 4 is the deed

from Charles Curry to Henry Tomlinson and C. F.

Hannum, each of a quarter interest in the Big Clid

and Daisy (Appellant's brief, p. 26; Tr. pp. 79, 80).

This deed (see Tr. p. 80) also describes the property

solely by reference to the Big Clid and Daisy location

notices, and therefore is in every respect as useless for

appellant's purposes as they.

V.

Appellant's next document is the mining claim lease

executed by Curry in February, 1902, to R. Harris

(Appellant's brief, p. 27; Tr. p. 92).

The description in this document is as follows (Tr.

p. 93) : "All that certain placer mining claim and

ground situated in the Cape Nome Recording District,

District of Alaska, and known as the Daisy Bench

Claim adjoining on the left limit No. i Below Dis-

covery on Dry Creek, located by F. Bowers on the

6th day of August, A. D. 1900, recorded on the

day of ,
A. D., at page, volume , in the

office and records of the recorder of the Cape Nome
Recording District."

This is the first appearance in any recorded docu-

ment, of any description of the Daisy as a "Bench
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Claim" or as "adjoining on the left limit No. i Below

Discovery."

To that extent it lends comfort to the appellant, but

that description cannot be definitely located without

the assistance of affidavits, and in itself it only shows

that on February 2nd, 1902, Charles Curry leased to R.

Harris property so described.

To help out this lease, appellant introduced affidavits

to the effect that under this lease R. Harris and others

mined out about one thousand dollars from some of

the ground now actually occupied as Bear Cub ground

by the defendants.

On the other hand, let us see what one of the men,

Louis Rochat, who worked under that lease says about

it. (Tr. pp. 237-241.)

^Tn the fall of i90f, myself and five others obtained

a lay upon a claim on Dry Creek from Charles H.

Curry, the plaintiff in this action, which he called the

Daisy claim, and which was described by him as being

on a draw running into No. i Below Discovery on Dry

Creek. He did not point the ground out to us, but

described it generally to us. Myself and partners went

upon the premises adjoining No. i Below Discovery

on Dry Creek in February, 1902; upon going upon said

premises we made search for the stakes of the Daisy

Placer Mining Claim, the claim upon which we had a

lay and which Mr. Curry was claiming. We did not

find at that time a single stake of the Daisy claim, but

from a general description given to us by Mr. Curry,

we began mining upon the premises adjoining No. i
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Below Discovery on the left limit, upon a draw that

we found running into Dry Creek, which we supposed

to be the draw which Mr. Curry referred to. While

we were operating upon said premises Mr. Curry

visited us, and upon occasion of one of his visits myself

and partners asked him to point out the stakes of the

Daisy claim so as to define the limits of said claim. He
was unable to find any of the stakes of the Daisy claim,

did not point out any to us, and was very uncertain as

to the limits and boundaries of the Daisy claim. At

the time we examined said ground for the Daisy claim

wc did find four corner stakes of the Bear Cub Placer

Mining Claim. These stakes were marked ''Bear Cub",

and were good, solid, wooden stakes, and stood at each

of the four corners of the Bear Cub claim. One of

said stakes stood at the common corner of No. i Below

Discovery and No. 2 Below Discovery on Dry Creek.

Another stake stood at the common corner of No. i

Below Discovery and Discovery on Dry Creek, and

the other tw^o corner stakes stood in a northeasterly

direction from said corners, a distance of about 600

feet. I did not measure the distance between the

corner stakes, but they stood at about the usual width

of a claim. Said claim was a well-marked claim, and

said stakes were prominent landmarks, and defined a

bench claim on the left limit of No. i Below Discovery,

adjoining and paralleling No. i Below Discovery, and

having about the usual width of placer mining claims,

to the best of my recollection, about 600 feet. By such
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Staking and marking the southeast corner of the Bear

Cub claim stood at the common corner point of No. i

and No. 2 Below Discovery on Dry Creek, and the

northeast corner stood about 600 feet in an northeaster-

ly direction from the said southeast corner and in a

direction away from the creek. The southwest corner

of the Bear Cub claim stood in the common corner of

Discovery and No. i Below Discovery on Dry Creek,

and the northwest corner stood about 600 feet in an

northeasterly direction from said stake and from said

corner. I would say that the Bear Cub claim at that

time was an exceptionally well-marked and well-staked

claim; that its boundaries could be readily and easily

traced upon the ground.

"Myself and partners continued working upon what

we supposed was the Daisy claim upon the theory that

said Daisy claim was a prior location to the Bear Cub

claim. We knew nothing contrary, and could only

suppose that said Daisy claim had any validity by

reason of being prior to the Bear Cub claim.

"I have visited said Bear Cub placer claim upon this

day, July 25th, 1906, in company with Otto W. Carlson

and was asked by Mr. Carlson to point out the location

of the Bear Cub stakes as I found them and knew them

in the spring of 1902. I went to the corners of the

Bear Cub claim as I had known them and found stakes

of the Bear Cub at the various corners of said claim as

I knew them. The corner stakes of the said Bear Cub

claim are in exact position as they were in 1902, and the

said Bear Cub claim is marked exactly by stakes as I
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found the claim and the stakes thereof when I first

went upon the ground. There is absolutely no question

in my mind that the Bear Cub claim is now staked upon

the ground exactly as 1 found it in the year 1902, but in

different stakes."

VL
Appellant's next document, No. ^'VI" (p. 27 of Ap-

pellant's Brief), is an agreement between R. Harris

and the Beau Mercantile Company, dated April 2nd,

1902, under which R. Harris agrees to give to the Beau

Mercantile Company 75 per cent of the gross output

of gold derived under the above-named lease, in con-

sideration of $700 worth of provisions furnished by the

Beau Mercantile Company.

The transcript only shows a brief abstract of this

agreement (Tr. p. 135). It contains no description

whatever, and in any event could not be of any more

importance than the lease itself.

And assuming that everything that is claimed by

appellant for this mining lease and this agreement to

be true, it would not affect the appellees' case; it would

only tend to shovv^ that in 1902 parties acting under

Curry were trespassing upon a prior claim.

VH.

Appellant's document No. "VH" (Brief p. 27) is

an assignment by Curry to Caleb Whitehead of the

Harris lease above referred to. This assignment ap-

pears at page 96 of the transcript. It is attached to the

lease itself, and contains in itself no descriptions what-
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ever. As an assistance to appellant, it is of no more

weight than the lease, and is evidently given the dignity

of a separate number solely for the purpose of length-

ening the list, appellant's counsel evidently being un-

satisfied with a list containing anything less than the

lucky number ''13".

VIII.

Appellant's document No. ''VIII" (Brief p. 27) is

a mortgage of four-sixths of the Daisy Bench Claim

by Charles Curry to Caleb Whitehead, dated April

2nd, 1902.

The description in this mortgage is first by reference

to Bowers' location notice, and to that extent is no

better than the notice itself.

It goes on, however, and says, ^'And now being

worked by R. Harris under a lay describing the claim

as the Daisy Bench Claim, adjoining on the left limit

No. I Below Discovery, on Dry Creek, in the Cape

Nome recording district of Alaska."

This is simply repeating the language of the above

lease, and the document has not so much force even, as

the lease itself.

IX.

Appellant's document No. ''IX" (Brief p. 28) is

the mortgage note from Charles Curry to Caleb White-

head, to secure which note above named mortgage

was given.

This note (Tr. p. 91) has no reference to the prop-

erty whatever, and, of course, could not in any event
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have any more force than the mortgage, and appears

to have been introduced by appellant's counsel simply

as so much padding.

X.

Appellant's document "X" (Brief p, 28) is a notice

of forfeiture.

It seems that Curry claimed to have done all the

assessment work on the ''Daisy Claim" for the year

1903, and this notice of forfeiture was given for the

purpose of enabling him to oust his co-owners, C. F.

Hannum, Henry Tomlinson, and F. F. Bowers, for

default in the payment of their shares.

The description in this notice of forfeiture is as fol-

lows (Tr. p. 138) : "The Daisy Bench, situated on

the first tier on the left limit of Dry Creek, Opposite

No. I Below, and the right limit of Newton Gulch,

Cape Nome recording district. District of Alaska."

This description is almost exactly the same as in the

lease, and helps appellant's case no more than that

document.

Appellant's counsel lays stress upon the fact that this

notice was published from April 13th, 1904, to July

13th, 1904, in the "Nome Nugget" (See affidavit, Tr.

pp. 138 and 139). But the description is so indefinite

that the publication would not give notice to any one

except parties named, and then it would be because

their names were published and not because the de-

scription locates anything.

We ask the Court to look at the survey attached to



91

this brief and at the Bear Cub claim as there located.

Would any member of the Court, picking up the

^'Nome Nugget", as published between April 13th and

July 13th, 1904, and reading the notice of forfeiture

as it appears on page 138 of the transcript, addressed

to three strangers, think for a moment from anything

contained in that notice, that any portion of the land

occupied by the Bear Cub was intended?

XI.

Appellant's counsel's document No. "XI" is a min-

ing lease dated January 5th, 1905, from Charles Curry

to A. R. En3^ear and Gus Swanson (Tr. pp. 96 and 97)

.

The description here is as follows (Tr. p. 97) :

"That certain placer mining claim and ground situated

in the Cape Nome Recording District, District of

Alaska, and known as 'Daisy Fraction', located by F.

Bowers on the day of
, A. D. 1900,

recorded on the day of
, A. D. 1900,

at page , Volume , in the office and

records of the Recorder of the Recording

District."

One glance at this description is enough to show that

the document is of no assistance to appellant whatever.

Assuming that its reference to the Daisy Fraction lo-

cation is sufficiently definite to entitle the document to

be received in Court as evidence at all, it could not

help the appellant any more than the Daisy Fraction

location itself, and here note that F. Bowers' location of
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the Daisy Fraction was not as stated in said lease in

"A. D. 1900", but was in January, 1901. (Tr. p. 37.)

XII.

Appellant's document "XII" is the deed from the

Alaska Banking and Safe Deposit Company and C.

F. Hannum to William H. Bush, the plaintiff, dated

April 3rd, 1905 (Brief p. 28; Tr. p. 145).

This deed describes the property by reference to the

Big Clid and Daisy location notices, and to that extent

is no better than they.

But it also contains the words "All that certain frac-

tional placer mining claim, lying and being on the left

limit of Dry Creek, and running parallel with Number

One Below Discovery on Dry Creek, between Newton

Gulch and Dry Creek."

It is curious that here the parties have abandoned

the words "opposite" and "adjoining", and simply say

"running parallel with Number One Below Discov-

ery".

Would any one, reading that description, take notice

that it covered any of the land covered by the Bear

Cub, as shown on the survey? We think not.

XIII.

Appellant's document No. "XIII" is an affidavit of

assessment work made by J. S. Wheeler, dated October

4th, 1905 (Brief p. 28; Tr. p. 136).

This notice of assessment work as it appears in the
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record, contains no description whatever, and is not of

the slightest value for any purpose.

' In appellant's counsel's panegyric on the above thir-

teen documents, he comments as follows (Brief p. 29) :

"Here are instruments that bear the signatures of

no less than three bankers of Nome, all now officials

of the three different Banks in business there. These

men are Whitehead, Thatcher and Ames."

Why does he not produce Whitehead, Thatcher and

Ames as witnesses? They are in Nome now, he says.

They do not belong to the glorious company of absen-

tees whom he names in his affidavit on page 40 of the

transcript, as persons who will substantiate his claim.

He does not produce these men because he know^s

that the transactions in connection with which their

names are mentioned, were entirely insignificant, that

they knew nothing about the property involved, and

dealt with the parties on their personal credit only.

Again, he goes on, "Here are the signatures of one

of the best known lawyers in Nome, inscribed years

back, not once but numerous times."

This "best known lawyer" is C. F. Hannum. Plain-

tiff has produced his affidavit. (Tr. pp. 52-55.) We
invite the Court's attention to that affidavit. It is

simply a recital of what is shown by the documents

themselves. There is not one word in it as to where the

Daisy placer claim was located.

Again, counsel goes on "Here is a contract taking

an assignment of money arising from a lay on the Daisy
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Fraction taken by one of the largest mercantile firms

in Nome."

This, of course, is the Beau Mercantile Company

(Tr. p. 135).

Why did plaintiff not produce as witnesses some

parties connected with that company?

Again, ''Here is a mortgage on the Big Clid or Daisy

Fraction, taken back in the year 1902, when the mem-

ory of men was undoubtedly as clear as to claims and

boundary lines as at the present time" (Brief p. 29).

Undoubtedly. Why, then, did Mr. Curry and Mr.

Whitehead, when they drev/ the mortgage which ap-

pears at pages 87, 88 and 89 of the transcript, not de-

scribe the property so it could be located? Why did

they not use the climacteric particularity of the deed

which Mr. Bush and his counsel rushed out of Court

on Septem.ber 28th, 1906, to get, in order to save the

plaintiff from being thrown out of Court for complete

failure of title? In that deed the description says (Tr.

p. 85) : "The premises known as the Daisy Placer

Mining Claim, formerly located and known as the

Big Clid, said claims being identical in form (tri-

angular) and being one and the same mining claim,

being and situate in the left limit first tier opposite to

adjoining and parallel to Creek Claim No. One (i)

Below Discovery Claim, on Dry Creek", etc. (Italics

ours.)

Aeain, counsel says (Brief p. 29) : ''Here are the

hands and seals of no less than seven Notaries Public

to instruments relative to the Big Clid or Daisy Frac-
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tion. Here are twenty men subscribing as witnesses

or parties to contracts relative to the Big Clid or Daisy

Fraction." (Italics ours.)

How conclusive this is! Doubtless, the lower Court

should have decided on the relative count of the num-

bers of Notaries and subscribing witnesses marshalled

on behalf of either party. And assuming that to be

the proper way to decide the case, the Court was un-

doubtedly right, for the record shows marshalled on

the side of the defendants a much larger number of

hands and seals of Notaries Public and subscribing

witnesses. There are so many we cannot spare the

time to count them.

But after all, all of appellant's argument on the sub-

ject of these documents is irrelevant and has not the

slightest weight in answer to the proposition upon

which the Court decided the case.

The most that can be said of these documents is, that,

with the assistance of affidavits, they may be construed

to show that at various periods beginning in 1900, cer-

. tain parties other than the defendants worked on a part

of the Bear Cub ground and claimed part of it.

Admit all this, what effect has that against a prior

claim properly located June nth, 1899, and legally

maintained by proper assessment work continuously

ever since?

Certainly a prior legal location, if it is to be over-

come at all by a subsequent location, must be overcome

by better evidence than evidence that mere trespassers
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had at times entered upon portions of ,the ground un-

known to the legal claimants, and stolen gold there-

from. And the fact that they committed the trespass

under color of a claim, does not strengthen their po-

sition, unless notice of that claim is brought clearly

home to the original owners in such a way as to neces-

sarily amount to a challenge of the original owners

title, and that must be followed by evidence of such

acts on the part of the original owners in relation to

such challenge as would amount to a recognition of the

challenger's claim.

APPEllANT'S ATTACK ON APPEllEE'S AFFIDAVITS.

Appellant's counsel, in a forty-page brief, filled with

declamation and vituperation, in effect says that every

one of appellees' witnesses perjured himself.

Probably the lower Court was a better judge of this

than appellant's counsel ; better also, than the Appellate

Court can be.

But if defendants' witnesses were of so bad a repu-

tation as appellant's counsel, on page 35 of his brief,

says they were, why did he not introduce impeaching

testimony?

And without wearying the Court by going into an

analysis of all the affidavits on either side, we respect-

fully submit that the defendants' affidavits, for number,

respectability and responsibility of the witnesses, for

clear and definite statements of facts, not only compare

favorably with any of the affidavits on behalf of plain-
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tifi, but are in every respect far superior to them. Ap-

pellant's counsel charges appellees' counsel with having

struck off all the affidavits at once,
—

'^In the"—to use

counsel's language—^'sharp matrix of legal nesessity"

(Brief p. 34), and refers to certain general expressions

in these affidavits such as ^'well-marked claim", ''one

of the best known claims" and "similar well-turned

generalities" (Brief p. 33). It is amusing to see how

many times those very words are used in appellant's

own affidavit.

APPEllANT'S ATTACK ON THE COUET.

But when appellant's counsel turns from abuse of

defendants' counsel and witnesses, to reflections upon

the Court, we think he has overstepped the limit. To
preface an insult to the Court by the words "No dis-

respect is intended" (Brief p. 34), makes the succeed-

ing disrespect more contemptuous.

And we respectfully submit that the following

language, reflecting upon the ability and honor of the

Judge of the lower Court, constitutes a sufficient breach

of professional duty to justify this Court in striking

out appellant's brief.

That language is as follows (Brief p. 34) : "If the

lower Court would give greater heed to certain facts

of general conditions patent to every one in the district,

there would be less burdensome litigation for this ap-

pellate tribunal and more work for the Grand Jury in

the North. It would be comforting (the italics are ours)

to believe that in giving weight to many of the affi-
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davits offered for the appellees, that the District Court

was unadvised of the general notoriety and general

repute of the men offering them."

This is equivalent to saying that the lower Court

knew that the reputation of defendants' witnesses was

so bad that their affidavits were not entitled to weight;

but that in spite of this knowledge the Court gave them

weight to which they were not entitled.

And again (Brief p. 38) : "When the trial Judge

stated from the Bench that 'he had received a letter

from his brother down in southeastern Alaska who told

him that he was getting the reputation down there of

ruining the country by granting injunctions' ", etc.

—

what is this but an insinuation that the Judge's decision

in favor of defendants, refusing to grant an injunc-

tion, was influenced by his fear of the reputation

referred to?
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RECAPITULATION

I.

Defendants' claim, being prior in time, is strongest in

right.

II.

Plaintifif failed to produce a preponderance of evi-

dence sufficient to overcome the effect of defendants'

priority.

III.

Plaintiff's claim is not only subsequent in time to de-

fendants, but is void for indefiniteness and non-compli-

ance with the statutes as to marking and recording.

IV.

Plaintiff did not make out a clear enough case to

justify the Court in granting him the extraordinary

remedy of a preliminary injunction.

V.

Plaintiff cannot suffer by reason of the denial of his

motion ; whereas the granting of his motion would have

been equivalent to confiscation of defendants' leasehold

interests.

VI.

The defendants Ashley, Adams and Carlson, at their

own risk and great expense, discovered and developed

the value in the claim at issue, and without notice of

any claim on behalf of plaintiff, who acquired his
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alleged paper interest, in 1905, for twenty-five

dollars.

VII.

The Judge of the lower court, being familiar w^ith

the ground, the surroundings, the class of business

involved, and the parties and witnesses, is the best quali-

fied to decide the facts and determine the relative

equities, especially in view of the fact that, only a

month before the hearing of the plaintiff's motion in

this case, the same Judge had heard and determined an

exactly similar motion, covering the same claim, in the

Curry case, and had then arrived at the same conclu-

sion.

VIII.

Such a matter is peculiarly within the discretion of

the lower court and its decision is never disturbed, un-

less appellant can show a clear abuse of discretion, and,

in this case, instead of making out any such abuse of

discretion, the record brought up by the appellant is

convincing to the effect that the Judge of the lower

court could not possibly, on the showing made before

him, have arrived at any different conclusion.

IX.

The decision of this Appellate Court, rendered June

27, 1906, in Vogel vs. JVarsing, 146 Fed. 949, is con-

clusive of this present appeal. There the claim of the

defendant was not so well established as the defendants'

claim in this present case, yet this Appellate Court de-
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clined to interfere with the action of the lower court in

refusing to grant a preliminary injunction preventing

the defendant from working the claim while the action

testing the title was tried on the merits; and the con-

cluding words of the opinion of this Appellate Court,

in that case, written by Gilbert, Circuit Judge, and con-

curred in by Ross and Morrow, Circuit Judges, are

exactly applicable to this present case, viz.

:

"The granting or withholding of an injunction pen-

" dente lite ordinarily rests in the sound discretion of

" the court to which the application is made. It is not

" for this Court to say whether it would have granted
" or withheld an injunction upon the showing which
'' was made in the court below. We must recognize

" that upon that court was imposed the responsibility

" of the exercise of sound discretion upon the case as it

" was presented. Unless there has been a plain disre-

" gard of the facts, or of the settled principles of equity

" applicable thereto, the exercise of the discretion of

that court is not subject to reversal in this."
u

X.

The independence and dignity of the bench require

that such reflections as appellant's counsel have cast

upon the Judge of the trial court should not be per-

mitted. From a contempt committed in its presence

the trial court can protect itself; but the only protec-

tion the Judge of the trial court can have from such an

attack made here, in his absence, must come from the

Appellate Court. This Appellate Court should punish

such a serious professional breach.
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We respectfully submit that the order of the lower

court should be affirmed, and that the appellant's brief

on file herein should be stricken from the records.

JOSEPH HUTCHINSON,
Attorney for BEAR MINING & TRADING CO.,

OTTO W. CARLSON, R. M. ADAMS and A. N.

ASHLEY, Appellees and Defendants in Error.
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BRIEF FOR APPELLEES,

Pioneer Mining Company and the Nome Explor-

ation Company.

Shorn of the dramatic features with which appel-

lant has sought to surround this case, and stripped of

the extravagant statements nowhere shown in the record

to have any foundation in fact, it will be apparent to

the Court that the proceeding herein was the usual and

ordinary one, where plaintiff filing both a bill in equity

for an injunction and a complaint in ejectment, sought

temporary relief pendente lite upon a motion and

order to show cause in the equitable action, heard

in the customary manner upon voluminous affida-

vits filed by both parties after the consolidation

of the two actions, and upon the showing made

thereon, a denial of such relief by the Court below act-

ing within its discretionary powers. There seeems to

us to be no occasion for the emotional nature of appel-

lant's brief or its unwarranted dehors the record criti-

cism of defendant's witnesses and inferentially of the

Court below. The fact, if it did appear from the

record, that his witnesses, as he states, ''are scattered

throughout the United States and Alaska," may be his

misfortune, but is no excuse for his going outside the

record to base an attack upon the defendant's witnesses

and upon the Court below. In an appellate proceed-

ing, appellees necessarily are confined to the printed

transcript and powerless to meet therefrom the asser-



tions of such extraneous matters as counsel has seen fit to

place in his brief. We shall present the record facts

herein, which are practically these:

In the spring of 1899, certain individuals living at

Unga Island, in Alaska, hearing of the ''strike" at

Nome, associated themselves together for the purpose

of locating placer claims in the Cape Nome District.

Among those who so associated themselves together

were Axel Olsen, Captain Carlson, A. A. Johnston and

John Nelson. It was agreed that Olsen, Johnston and

Nelson should proceed to Nome to locate claims, and

in accordance with this agreement they left Unga

Island in the schooner "Bear," loaded with provisions,

and on May 26, 1899, arrived at Nome, being the first

boat to arrive that year. Prospecting was immediately

commenced and a number of claims were located. On
June II, 1899, Axel Olsen located the Bear Cub claim,

being the property in controversy. The claim was a

bench claim originally marked by Olsen, the locator,

with four large willow stakes, and said claim imme-

diately adjoined and paralleled No. i Below Discovery

on Dry Creek, having the same length as No. i Below,

and w^as about 600 feet in width. (Tr. No. 194.)

After Olsen had located this claim a tent was placed

thereon by him and his partners, where he and John-

ston and Nelson remained for a month and a half pros-

pecting and working, and during which time they made

a number of discoveries of gold within the boundaries

of the claim. In the fall of 1899, Johnston and Olsen



returned to Unga Island and transferred their interests

in the various mining locations which they had made,

to the Bear Mining and Trading Company, a corpora-

tion which had in the meantime been formed by the

associates who had made up the expedition to Nome.

Among the locations transferred was the Bear Cub

claim located by Olsen, for which he received stock in

exchange in the Company. (Tr. 201, 196, 133.) Olsen

continued to be a stockholder in the said Bear Mining

and Trading Company until 1902, when he, together

with Nelson and Johnston, sold their interest in that

Company and in the Bear Cub claim to the Pioneer

Mining Company, and J. W. Kelly, who afterwards

transferred such interest to the Nome Exploration

Company (Tr. 198, 246), which company then owned

the property in common with the Bear Mining and

Trading Company.

Thereafter the Bear Mining and Trading Company

and the Nome Exploration Company leased the Bear

Cub claim to the defendants, Ashley, Adams and Carl-

son, who at the time of the institution of the action and

since the late fall of 1905, were actively engaged in

carrying on mining operations thereon, having ex-

pended ten thousand dollars in the procurement and

installment of the necessary machinery, pumping plants,

etc., upon the said claims. (Tr. 274, 131-33.)

Furthermore, the record shows that Axel Olsen made

a deed to Ashley and Adams conveying all of his in-



terest in the Bear Cub claim to them, of date Septem-

ber 24, 1906. (Tr. 133, 148:)

It appears further from the record that one Elmer

Reed attempted to relocate on January 5, 1901, the

said Bear Cub claim under the impression that it was

open to relocation because of a failure of the original

locators to do the necessary annual assessment work for

1900. (Tr. 159, 294.) Reed afterwards transferred to

the appellee, Carlson, all his rights under such loca-

tion, to wit, on May 11, 1906. (Tr. 295.)

On August I, 1900, one F. F. Bowers, through whom
appellant claims, made the location known as the Big

Clid, recording his location notice on August 27, 1900;

and thereafter, on January 12, 1901, some five days

after the attempted relocation of the Bear Cub

by Elmer Reed, located another claim covering the

same ground as the Big Clid and designating it as the

^'Daisy Placer Claim" (Tr. 35, 7), and describing it as

paralleling No. i Below Discovery on Dry Creek

(which is claimed to be a relocation of the Big Clid),

and which claims, if located as alleged, must have been

located over the ground covered by the prior location

of the ^^Bear Cub" by Axel Olsen.

Appellant claims a one-quarter interest under the

Bowers locations by virtue of two deeds, one from C.

S. Hannum (Tr. 144) and one from Charles Curry and

E. B. and L. F. Barthrop, dated and executed the day

the complaint in the action w^as sworn to. (Tr. 85.)



ARGUMENT.

Our contention is:

I.

That the Court below has no jurisdiction of the bill

in equity filed herein, for the following reasons:

It affirmatively appears therefrom that the appellant

was not in possession of the property in controversy

concerning which he asks the equitable relief of the

Court by way of injunction; that appellees were in

possession thereof, claiming under an adverse title to

the appellant, and that the action is practically one

to determine an adverse title to real property. (Page

II, Tr.) . The bill in equity was filed simultaneously

with the complaint in ejectment, but the temporary

relief prayed for by way of an injunction pendente lite

was asked in the suit in equity and not in the action of

ejectment. (Tr. 17.)

In order to have entitled appellant to have main-

tained such equitable action it was necessary for him

to have shown that he was in actual possession of the

property, under Section 475, Part IV, Carter's An-

notated Codes of Alaska, which provides as follows:

"Any person in possession by himself or his tenant

may maintain an action of an equitable nature

against another who claims an estate or interest



therein adverse to him, for the purpose of deter-

mining such claim, estate or interest."

In an action to quiet title to a mining claim in Alaska

the Circuit Court of Appeals for this circuit, in a very

recent case, after quoting the provisions of Section 475,

held:

*^It was incumbent upon the plaintiff, in order

to maintain the action under this statute, to show

an actual possession of the land in controversy or

some part thereof, at the date of the commencement

of the action. Sepulveda vs. Sepulveda, 39 Cal.,

13 ; Durell vs. Abbott et al., 44 Pac, 647."

Lange vs. Robinson^ 148 Fed., 799, 804.

This it would have been impossible for the appellant

to have done under the allegations of his bill, which are

practically those of a bill to quiet title. For the reason

that the Court below had no jurisdiction it necessarily

follows that there is no merit in the appeal, and the

same should be dismissed.

II. "^

That complainant did not show such title in the

subject matter of the action as would entitle him to

equitable relief.

Counsel in their brief assert that the action of the

Court below in refusing the relief prayed for, in addi-
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tion to being an abuse of discretion on its part, went fur-

ther in that the Court decides the question of title as

between the parties. Such is not the fact. An examina-

tion of the record will show that no answers had been

filed in the proceedings either to the bill in equity or

the complaint in ejectment. The only question before

the Court was whether upon the showing made on the

motion, sufficient grounds had been presented showing

such equities in the plaintiff as would warrant the tem-

porary relief prayed for.

The mere statement by the Court so much objected

to by appellants, in rendering its oral decision denying

the motion for such relief, to the effect that the defend-

ants had made an earlier location than that of the

plaintiff, and that therein lay the weakness of plaintiff's

case, while indicative of the failure of the plaintiff to

make a prima facie showing of title convincing to the

Court, is not conclusive as to the title or an attempt upon

its part to usurp the province of the jury, as appellant

claims.

The Court had a right, in the exercise of its discre-

tion, to take into consideration the fact that the appel-

lant claimed under a subsequent location to that of the

appellees on all of the ground covered by his claim.

Vogel vs. Warsing, Vol. 146, Fed. Adv. Sheets,

P. 949.



And the mere expression of one of the facts consid-

ered in the exercise of its discretion can not be held to

be prejudicial.

As we have before stated, there were no issues joined

in these consolidated actions. And in so far as it was

possible to show title on a motion of this character,

the defendants proved their right and title to the ''Bear

Cub'' claim to be paramount, and prior to that of ap-

pellant, and where such is the case equity will hesi-

tate to restrain the use of the subject matter of the

action.

High on Injunctions, Sec. 13.

Vogel vs. Warsing, 146 Fed., 949.

Storm vs. Mann, 4 Johns, Ch. 21.

Pillsworth vs. Hopton, 6 Ves., 51.

Whitelegg vs. Whitelegg, I Brown, C. C. 58.

Real Del Monte Cons. Co. vs. Pond, G. & S.

M. Co., 23 Cal., 83.

Morse vs. Machias W. P. & M. Co., 42 Me.,

119.

Nevittvs. Gillespie, i How. (Miss., 108).

Netherby vs. Paine, ji Ga., 378.

It is admitted the "Bear Cub" claim was originally

located on June i r, 1899. The "Big Clid" was located

on August I, 1900, and its alleged relocation as the

''Daisy Placer Fraction" was made on January 12,

1 901. Between the time of the location of the "Big

Clid" and the relocation as the "Daisy Fraction," the
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Elmer Reed attempted relocation of the ^'Bear Cub''

was made on January 5, 1901.

The position of appellees is this: The original lo-

cation by Axel Olsen of the ''Bear Cub" was a live,

valid location when Bowers attempted to make his lo-

cation, was a live, valid location when Elmer Reed at-

tempted to relocate the same, and was still such live,

valid and subsisting location when Bowers attempted

to relocate the ''Big Clid" as appellant alleges under

the name of the "Daisy Fraction," on January 12, 1901.

Such being a fact, neither Bowers nor Reed acquired

anything by reason of their attempted locations.

Brushing aside all extraneous matters interpolated

into the record, counsel for appellant seems to rely upon

two points to sustain the position he takes:

—

First, that the original posted notice of the "Bear

Cub" was insufficient, and second, that as appellant

alleges actual possession on his part of the "Big Clid"

and "Daisy Placer" location for a period of five years

without protest by the appellees, laches is shown on the

part of defendants, and that therefore they should not

be heard to assert title to ground lying distinctly out-

side of the angle and direction referred to in their loca-

tion notice.

In other words, they assert the novel proposition, that

appellees are bound by the terms of their notice, how-

ever erroneous it may be in the description of their

claim, because of their laches in asserting title under it.
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however much the rule might be to the contrary if no

laches had existed. This, if it were true, strikes us as

a curious proposition in mining law. While the notice

of location of the Bear Cub may be ambiguous, yet

considering it in connection with the evidence of the

staking and location of the claim, it would not mili-

tate against the location, and it was proven a bench

claim, no attempt being even made on the part of

appellant to show it other than a bench claim, although

not admitted to be located as claimed by appellees.

It has been held that where a notice was posted on

a claim describing it as running east and west and it

was afterwards staked north and south, that in the ab-

sence of any intervention of a valid adverse claim be-

tween the staking and the corrected record required

by the statute, that it did not invalidate the claim. The
Supreme Court of Nevada saying:

"As to the change in the Paymaster notice from
east and west, to north and south, that was as we
have seen wholly immaterial. The simultaneous

setting of the stakes entirely superseded the calls of

the notice, and was the first thing that ever fixed

the boundaries of the claim/*

Gleeson vs. Martin JVhite M. Co., 9 Morr. M.
Rep., 429, 448.

Again, says Judge Hawley in the case of Book vs.

Justice Mining Co., 58 Fed., quoting from p. 115,

—
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^^Locations are often made without any accurate

knowledge of the true course and direction which

a compass would readily give and mistakes in the

notice as to the direction and course of the ground

located often occur. But such mistakes do not in-

validate the location. Positive exactness in such

matters should not be required. It is the marking

of the boundaries by posts and monuments that de-

termine the particular ground located.^'

It should be borne in mind that when the ''Bear

Cub'' claim was originally located by Olsen, it was lo-

cated under the general mining laws of the United

States, subject, of course, to any statute or miners' rules

or regulations of any mining district within which

it was located, and there is not the barest reference

in the record before the Court to the existence of any

miners^ rule or regulation or statute of Alaska either

requiring a posted notice originally or the recordation

of a certificate of location of a claim, in order to com-

plete a location. It was not until the passage of the

Act of June 30, 1900, making additional provisions for

the government of the District of Alaska (31 Stats.

L., 321) that Congress provided that location notices

of mining claims should be filed for record within

ninety days from the date of the discovery of the claim.

The existence of a mining regulation or district rule

or custom is a question of fact to be proven, and in order
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to entitle the same to consideration it must be shown

to have been in force at the time that it is relied upon.

Section 126 Snyder on Mines.

North Noonday Mining Co. vs. Orient M. Co.,

6 Sawy., 299.

Jupiter M, Co. vs. Bodie Cons. M. Co., 7 Sawy.,

96.

Meydenbauer vs. Stevens, 78 Fed., 787, 791.

Therefore the absence of any showing of a rule or

custom requiring a posted notice on a claim or the

recordation thereof, leaves only the question as to

whether the Olsen location in other respects conformed

to the mining laws of the United States in force when

it was made.

Those general mining laws were in force in Alaska

in 1899. (23 Stats. L., 26.)

Sections 2320 and 2324 of the Revised Statutes of the

United States provide what is necessary to make a valid

location by those who are competent to locate, namely,

discovery of a vein or lode within the limits of the

claim (Sec. 2320), and that the location must be dis-

tinctly marked upon the ground so that its boundaries

can be readily traced. (Sec. 2324.)

Says the Circuit Court of Appeals for the Eighth

Circuit in the case of Erwin vs. Perigo, 93 Fed., 609:

"The acts of Congress prescribe two and only

two prerequisites to the vesting in a competent lo-



cator of the complete possessory title to a lode min-

ing claim. They are the discovery upon unappro-

priated public land of the United States within the

limits of his claim of a mineral bearing lode, and

distinct marking of the boundaries of his claim so

that they can be readily traced. No appropriation

of the land is made until both of these require-

ments are fulfilled, and until that time the lode and

land sought are open to location and appropriation

by any competent locator, but when these require-

ments have been complied with, the land is no

longer public, but the possession, the right to the

possession and the right to acquire the title are ir-

revocably vested in the locator/^ (Italics ours.)

And this rule is also applicable to placer claims:

Nevada Sierra Oil Co. vs. Home Oil Co., 98

Fed., 673.

The Supreme Court of the State of California in

the case of:

Carter vs. Bacigalupi, 83 Cal., 188,

in discussing Section 2324, says:

"This statute does not require that a notice shall

be recorded. (Thompson vs. Spray, 72 Cal., 533;
Souter vs. Maguire, 78 Cal., 544.) Nor does it

require that a notice shall be posted on the claim.

It leaves those matters to the regulation of the local

laws/' ( Emphasis is ours.

)
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Says Judge Hawley in the well-known and oft-

quoted case of Book vs. Justice Mining Co., 58 Fed.,

106 (quoting from page 115) :

"In determining the effect and sufficiency of these

notices, it should be borne in mind that the mining

laws of the United States do not require any notice

to be posted upon the location of a mining claim,

when it is made, and there is no provision anywhere

requiring the notice to be posted in any particular

place upon the ground. The locations were valid

without any notice of location being placed on the

ground. But it is argued that the locations are in-

valid because notices were posted that did not cor-

rectly describe the lode, and because the notices

were not posted on the lode. In construing notices

of this character where, under the mining rules and

regulations or State laws, such notices are required

to be posted, upon the ground, the courts are nat-

urally inclined to be exceedingly liberal in their

construction. Such notices are often drawn by prac-

tical miners unaccustomed to legal forms and tech-

nical phraseology; hence the language used in no-

tices is often subject to more or less criticism by
counsel learned in the law, and engaged in prepar-

ing documents in legal shape and form. Then,

again, locations are often made without any ac-

curate knowledge of the true course and directions

which a compass would readily give, and mistakes

in the notice as to the direction and course of the

ground located often occur. But such mistakes do
not invalidate the location. Positive exactness in

such matters should never be required. It is the
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marking of the location by posts and monuments
that determines the particular ground located/^

See too the case of:

Haws vs. Victoria Copper Mining Co., i6o U.

S., 318,

where it was held that Rev. Stats. 2324 merely required

that the locations shall be distinctly marked upon the

ground so that their boundaries can be readily traced.

Nothing was shown on the motion to be necessary to

the validity of a location in the Nome Mining District

in addition to the two requirements of Section 2324, and

even if it were admitted that the posted notice was in-

sufficient in that it was ambiguous, the fact that there

was a posted notice or a recorded notice is immaterial,

the law not requiring either; and all that was needful

was for appellees to show a discovery and a proper

marking in order to prove a valid location originally

and the doing of the annual assessment work in order

to preserve their rights therein."

But had appellant put in evidence showing a cus-

tom requiring a location notice to be posted, the said

notice would be only one of the elements by which a

location would be accomplished. It would be simply

prima facie evidence of the facts therein stated and

parol testimony would be admissible to vary or explain

the same.

Snyder on Mines, Sec. 369.
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If the distances and courses set out in the posted no-

tice, whether such notice is recorded or not, do not

correspond with the markings on the ground, then the

latter must prevail and will determine the locus in quo

of the location regardless of any description appearing

from the record. The controlling act in making the

location is the marking on the ground so that the boun-

daries can be readily traced.

Meydenbauer vs. Stevens, 78 Fed., 787.

Book vs. Justice Mining Co., 58 Fed., 106.

The very well considered case of Zerres vs. Vanina,

reported in 134 Fed., 619, in which Judge Hawley was

construing a Nevada statute requiring certain pro-

visions to be contained in the location certificate that

was recorded, is instructive and bears us out in this

respect. He says pertinently:

"Suppose the certificate of location has been filed

within the time specified, and that it literally com-

plied with all the requirements of the statute, but

in reality that the statements made therein were

'false.' Such a record would not make the posses-

sory title good. The subsequent locator, notwith-

standing the fact that a perfect record had been

made, would not be estopped from showing that it

was false. If no record at all is made until after

the subsequent locator claims a right to the ground,

should not the original locator be allowed to prove,

if he can, that he had in all other respects complied

with all the requirements of the law? If he fails
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to properly record his certificate of location, he

may be deprived of the benefits given by law which
would enable him the more easily to prove and
make out a prima facie case. But it was not the

intention of the law-makers to deprive him of

otherwise proving that he had performed the essen-

tial acts necessary to give him the right of possession

to the ground/^

This, we contend, was done by the appellees, as the

record shows, as the lower Court in its discretion prac-

tically found, and as we shall hereafter attempt to show

to the Court.

There seems to be no contradiction of the fact that

Olsen made a number of discoveries of gold on the

claim (Tr. 193-195).

And an examination of the affidavits offered by ap-

pellees will show that said claim was not alone orig-

inally marked so that its ''boundaries could be readily

traced on the ground," but that it continued to be so

marked long after the attempted location of the ap-

pellant on the ground, and even up to the time of the

institution of the action.

It should further be borne in mind that it is asserted

by appellant that the "Big Clid" or ''Daisy Fraction"

lies parallel to and alongside of No. i Below Discovery,

a well recognized creek claim; while appellees claim

that the "Bear Cub" lies alongside of and parallels the

said Claim No. i Below Discovery on the left limit of

Dry Creek, having a common side line therewith. It
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is thus apparent that the ^'Big Clid" or "Daisy Frac-

tion," if located as asserted by appellant, lies right over

and is embraced within the boundaries of the "Bear

Cub." Keeping in view the fact that this is the rela-

tive position of the claims in regard to No. i Below

Discovery as contended for, what does the record show?

While the Court will doubtless read the affidavits in

the case, we would like to call its especial attention to

some excerpts from the testimony.

It is difficult, in the absence of any map in the record

other than the diagrams necessarily imaginary in their

character attached to appellant's affidavit, to clearly

present to the Court the position of these claims as they

lay relatively to the points of the compass, it being

necessary to take into consideration the fact that they

were located off the creek claims, which conform to

the bends and turns of the creek in its natural windings,

and it cannot be said that a claim is due north or south,

the variations on the compass needle in these northern

latitudes being worthless unless observations of Sun,

Polaris or other fixed star can be had. However, start-

ing from the initial point, at the common corner to

No. I Below Discovery and No. 2 Below Discovery

on the left limit of the creek, as stake No. i of the

Bear Cub, it seems to us indisputably settled by the

evidence that the said claim was distinctly marked on

the ground so that its boundaries could be readily traced

by any one actually desirous of knowing whether there

w^as such a claim located thereabouts.
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Alex Olsen, the original locator, after testifying to

the fact that he had located the Bear Cub and discov-

ered gold thereon on June ii, 1899, goes on to say

relative to its marking:

"I started to locate said claim by placing my
initial stake at the common corner point of No. i

Below and No. 2 Below Discovery on Dry Creek.

This stake was a large willow stake faced on one

side and marked with pencil by me ^Bear Cub No.

i'; I established the second stake at the common
corner point of No. i Below Discovery, and Dis-

covery, being the southeast corner of (No. I Below)

Discovery; this stake was also a large willow stake

faced on one side and marked with pencil 'Bear

Cub No. 2.' The northwest corner stake was es-

tablished about 600 feet in a northeasterly direc-

tion from the southwest corner stake and was also

marked 'Bear Cub No. 3' in pencil. No. 4 stake

was placed at the northeast corner of said claim

about 600 feet in a northeasterly direction from the

southeast corner and was a large willow stake faced

on one side marked with pencil 'Bear Cub No.
4.' Said willow stakes were the largest stakes that

we could find in that vicinity. Said claim as so

staked by me, immediately adjoined and paralleled

No. I Below Discovery on Dry Creek, having the

same length as No. i Below, and was about 600

feet in width.'' (Tr. 193-4.)

He further testified that after the arrival of Captain

Carlson, one of his associates, in June, 1900, he pro-

cured lumber from him, and ''set board stakes at the
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" corners of the Bear claim alongside of the willow
^' stakes which I had placed the year before as above

" described. These stakes were about five feet by one

" and one-quarter by three in dimensions. They were
^^ marked in pencil ^Bear Cub' and numbered i, 2, 3,

" 4 and were placed alongside of the willow stakes

" marked with the same numbers." (Tr. 195-6.)

It is admitted that the Bear Cub claim as occupied

and in the possession of the appellees lies alongside of

the northerly line of creek claim No. i Below Dis-

covery; so that the north line, or more correctly the

northeasterly line of the creek claim is the southerly

line of the Bear Cub. Stake No. i of the Bear Cub
therefore, if it were located as Olsen states, and as the

record shows, at the common corner of No. i and No.

2 Below Discovery, would mark the southeast corner

of the Bear Cub; running along said line to stake No.

2, which Olsen says he located at the common corner

point of No. I Below and Discovery, the full length

of the former (as he again says in his affidavit) paral-

lel thereto, would make No. 2 the southwest corner

of the claim; and the northwest corner he places about

600 feet in the width of the claim northeasterly from

the southwest corner, marked stake three, and the north-

east corner as six hundred feet northeasterly from the

southeast corner as No. 4, the whole constituting the

regulation four corners of a placer claim.

And the correctness of this location is borne out by

the affidavits of the other witnesses. Otto W. Carlson,
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who was one of the original members of the association

formed to locate claim.s in Nome, testified that when

Olsen and Johnson came back to Unga Island, they

described the Bear Cub as being the claim adjoining

No. I Below Discovery on the left limit of Dry Creek,

and afterwards in the spring of 1900 Carlson went to

Nome and brought with him some boards which he

gave to Olsen and Johnson for the purpose of further

staking the Bear Cub and other claims. That in the

summer of 1900, he went on the claim and "found

" said Bear Cub claim to be a well staked claim paral-

" leling and adjoining No. i Below Discovery on Dry
" Creek, on the left limit. Each of the corners of said

"claim were marked by two stakes; a willow and a

" board stake, and marked with the name ^Bear Cub'

" and the name of the corners. The southeast corner

" of the 'Bear Cub' was at the same point as the north-

" east and southeast corner of No. 2 and No. i respect-

" ively Below Discovery on Dry Creek; and the south-

" west corner of the Bear Cub was at the common cor-

" ner of Discovery and No. i Below Discovery, said

" Discovery claim, however, was known at that time

" as the Eskimo Chief. The northeast and the north-

" west corner stakes of the Bear Cub were placed about

" 600 feet in a northeasterly direction from the south-

" east and southwest corners respectively of the 'Bear

" Cub' claim. Said Bear Cub claim was in length the

" same as No. i Below Discovery on Dry Creek and
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" was about 600 feet in width." (Tr. 202.) (See also

Tr. 270-1.)

D. E. Cox remembers the arrival of the schooner

Bear in May, 1899; in June of that year he went with

Axel Olsen and others to make a trip to Grouse Creek,

and in doing so crossed over a bench claim which was

staked on the bench off Dry Creek adjoining Claim

No. I Below Discovery on the left limit; that Olsen

called his attention to the claim as the first one that he

had located in the country. He testified further:

^^The Bear Cub claim at that time was a well

staked claim and its boundaries were well marked
upon the ground with four large willow stakes.

There was one of the stakes placed at the common
corner of Discovery and No. i Below Discovery on

Dry Creek; another was placed at the common
corner of No. i Below Discovery and No. 2 Below
Discovery on Dry Creek, marking the southwest

and southeast corners respectively of the Bear Cub
Claim. The other stakes were placed at the north-

east and northwest corners and were placed in a

northeasterly direction from the other stakes about

the usual width of a claim from said two other

stakes. Said Bear Cub paralleled and adjoined No.
I Below Discovery, being in length the same as

Claim No. i Below Discovery and being in width

about the usual width of mining claims." (Tr.

208.)

Said witness further testified that he ^'had consider-

*' able acquaintance with said claim since the year
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1900, and said claim during said time and from that

time, that I first became acquainted with it has always

been a well marked, well established claim, well

known and recognized by the prospectors and miners

of Dry Creek and generally by the miners of the Cape

Recording District." (Tr. 209.)

Andrew Olsen testified that he was on the Bear Cub

Claim in June, 1900; at that time Axel Olsen was

camped there doing some work; that he asked him

about the boundaries of the claim and they went over

it together. He says:

"He took me first to the southeast corner of the

Bear Cub, which was at the southeast corner of No.

1 Below Discovery and the northeast corner of No.

2 Below Discovery. This corner of the Bear Cub
was marked by willow stake and also a wooden stake

about the thickness of a picket. This last stake was

marked Bear Cub No. i. We then went to the

southwest corner of the claim which was at the

southeast corner of Discovery and the northeast cor-

ner of No. I Below Discovery on Dry Creek. This

corner was also marked by two stakes, a picket stake

similar to the picket stake at the southeast corner

and also a willow stake. The northwest corner was

about 600 feet in a northeasterly direction from the

southwest corner and the northeast corner was

about 600 feet in a northeasterly direction from the

southeast corner. Both of said corners were marked

with willow and picket stakes, which picket stakes

were marked No. 3 and No. 4 respectively and
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marked Bear Cub. Mr. Olsen told me at that

time that he had placed the willow stakes when
he first located the claim and that he had also

placed the picket stakes a short time before when
he began to camp on the claim. The claim, in my
opinion, was a particularly well marked claim, and

not the slightest difficulty would be had in deter-

mining the boundaries of said claim by said stakes.

No one by the slightest examination of the stakes

at the various corners of the adjoining creek claims

could help knowing that the bench claim adjoining

No. I Below Discovery on Dry Creek on the left

limit was staked as the Bear Cub claim." (Tr.

2II-2I2.)

Oscar Crockstadt, testified that in the summer of

1900, in company with Axel Olsen, he was out looking

for vacant ground, and that they went on the Bear

Cub claim and he went with Olsen round to the vari-

ous stakes of the claim to examine them. He says

further:

^'We found stakes of the Bear Cub claim at each

of the four corners; they were large, prominent,

wooden stakes placed alongside of willow stakes.

Said stakes marked the boundaries of a claim paral-

leling No. I Below Discovery on Dry Creek having

a width of about 600 feet. One of the said stakes

which would be the southeast corner of the Bear

Cub claim, stood at a bunch of stakes which served

to mark the common corner point of No. i and No.

2 Below Discovery on Dry Creek, and the south-

west corner stake stood at a bunch of stakes which
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served as the common corner of Discovery and No.
I Below Discovery on Dry Creek; the northeast

corner stake stood about 600 feet in a northeasterly

direction from the southeast corner stake and the

northwest corner stake stood about 600 feet in a

northeasterly direction. Said stakes readily marked
the boundaries of said claim and the slightest ex-

amination upon the ground would have shown that

said bench claim on the left limit adjoining No. i

Below Discovery on Dry Creek was staked as the

Bear Cub, all of the said wooden stakes being

marked with the Bear Cub." (Tr. 214-5.)

This witness further stated that he had worked upon

No. 3 above Discovery on Dry Creek, and since 1901

had owned interests in claims at the head of Fox Gulch

about a mile from the Bear Cub claim, and had

worked and lived there a large part of the year from

1901 to 1905, and during all that time the Bear Cub

was a well recognized and well known claim among

the miners of the vicinity. (Tr. 215.)

Otto Mahla testifies to being on the claim in 1900,

when Mr. Olsen pointed out the stakes and told him

it was the first claim that he had located in the country.

The witness further stating:

'That the claim at that time was well marked

by stakes at the various corners and was a claim

immediately adjoining No. i Below Discovery on

Dry Creek, having the same length as No. i Below

Discovery and being about 600 feet in width; there
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was no difficulty in determining the boundaries of

the claim by the stakes." (Tr. 217.)

George Henry Adams says that in 1903 he was in

the employ of the Nome Exploration Co., and was in

charge of doing the assessment work on the claims of

the Company, including the Bear Cub, "which was a

bench claim immediately adjoining No. i Below Dis-

covery on Dry Creek." That during the month of

August, 1903, he had a gang of men working upon the

Bear Cub claim. Under instructions from the man-

ager of the Company he examined all of the stakes upon

the claims upon which assessment work was being done,

including the "Bear Cub." The witness saying relative

to the latter:

"There was one stake of said Bear Cub claim

which would be the southeast corner stake at the

common corner of No. i Below Discovery and No.

2 Below Discovery on Dry Creek, and the south-

west corner stake established the common corner of

Discovery and No. i Below Discovery on Dry
Creek; the northeast corner of said claim was

situated about 600 feet in a northeasterly direction

(from the southeast corner) and the northwest cor-

ner stake was situated about 600 feet in a north-

westerly direction from the southwest corner. All

of said stakes were large, prominent posts, and all

of said stakes were marked 'Bear Cub' with the

name of the appropriate corner." (Tr. 219, 220.)

Said witness further testified that "I found said Bear
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" Cub claim by the description given me at the office

" of the Nome Exploration Company, as being the

" bench claim adjoining No. i Below Discovery on the

" left limit of Dry Creek, and had not the least diffi-

" culty in finding the claim and the stakes as I have

** described them. The least casual inspection of the

" ground and stakes would have shown any one that

^^ said bench claim adjoining No. i Below Discovery

" had been staked and located as the Bear Cub claim.

" It is absolutely impossible for anyone to have exam-

" ined said Bear Cub claim at the time I went upon it

*' and not have known the Bear Cub stakes." (Tr. 220.)

Frank Righini says that he knew the Bear Cub claim

in 1899. "I knew it to be a bench claim immediately

" adjoining No. i Below Discovery on Dry Creek on

*' the left limit, knew approximately the location of its

*^ stakes in 1900. The stakes of said Bear Cub claim

" marked the boundaries of a claim immediately ad-

*^ joining and paralleling No. i Below Discovery on

'' Dry Creek on the left limit, having the same length

" as No. I Below Discovery claim and extending back

^' from No. i Below Discovery about the usual width

^^ of placer mining claims in this district." (Tr. 222.)

Nels Christensen sa^^s: 'T knew the Bear Cub min-

" ing claim. I have known it since 1900 as the bench

*^ claim adjoining No. i Below Discovery on Dry Creek

" on the left limit. I saw one of the stakes of the Bear

"Cub claim in the summer of 1901, which stake was
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" situated at the common corner point of No. i Below
" and No. 2 Below Discovery on Dry Creek. At that

" time I examined said corner, and found the stakes of

" the Bear Cub plainly marked standing alongside of

" other stakes, among which was the corner stake of

" No. I and No. 2 Below Discovery." (Tr. 229-230.)

This witness testified further that in company with

George Stanley, while doing assessment work on the

claim in 1904, they "established new stakes at the cor-

" ners of the Bear Cub claim by placing large wooden
" stakes with the name ^Bear Cub' cut in with a knife

" and the respective names of the corners also cut in,

" except that the northeast corner stake was inscribed

" ^N. W. Corner' instead of ^N. E. Corner,' which mis-

" take I did not discover until the fall of 1905." (Tr.

230.)

Again this witness testifies in refuting Stanley's tes-

timony, to the effect that the stakes were not evident in

1904, when he and Stanley replaced them:

—

"It is not true as stated in Stanley's affidavit, but

wholly false, that we did not find the stakes of the

Bear Cub claim marking the ground. In truth

and in fact in examining the Bear ground for stakes,

George Stanley and myself found a willow stake at

the common corner point of No. i Below and No.
2 Below Discovery on Dry Creek which was

marked 'Bear Cub.' This was the same stake that

I had seen at the same place in 1901 and know as
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being there ever since that time. At the common
corner point of Discovery and No. i Below Dis-

covery we found a stake of the Bear Cub claim,

being a willow stake which Mr. Stanley identified

as one of the original Bear Cub stakes. At the

northwest corner of the Bear Cub claim, being about

600 feet in a northeasterly direction from the com-

mon corner point of Discovery and No. i Below

Discovery, we also found a board stake marked with

pencil ^Bear Cub.' At the northeast corner of the

Bear Cub claim, which was about 600 feet in a

northeasterly direction from the common corner

point of No. I and No. 2 Below Discovery, we
found a stump of a willow stake which Mr.

Stanley told me was the stump of the original

willow stake marking that corner which he

had seen there when he was doing the assess-

ment work on the claim in 1902. As some of

the markings on the stake were not distinct, we
decided to put in new and larger stakes and at the

northeast corner and northwest corner we placed

2x3 posts with the name 'Bear Cub' cut into the

wood with a knife. At the lower corner we put up

large boards with the name 'Bear Cub' also cut in

with a knife in large letters. Said stakes consti-

tuted large and prominent landmarks and monu-

ments and have remained upon the ground ever

since. The names of the respective corners were

also cut in with a knife." (Tr. 267-8.)

The establishment of the new stakes is corroborated

by the affidavit of Stanley. (Tr. 227.)

George Pyle says:
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li In September, 1902, I examined said ground (the

Bear Cub) , with a view of taking a lay upon it from

the Bear Mining and Trading Company, repre-

sented by one Otto W. Carlson. I went upon said

ground at said time for the purpose of determining

whether I would take a lay upon the same, and at

that time I examined carefully the markings of said

claim and found the claim well marked with four

stakes, the southwest corner stake of said claim being

at the common corner of Discovery and No. i.

Below on Dry Creek and the southeast corner stake

was placed at the common corner point of No. 1

and No. 2 below Discovery on Dry Creek, which

said corner was a particularly prominent and well-

known corner. The northwest and northeast corners

were marked by stakes which were situated about

600 feet in the easterly direction from the southwest

and southeast corner stakes. All of said stakes were

large, marked ^Bear Cub' and were prominent

markings. Said stakes marked a bench claim off of

No. I Below Discovery on the left limit, having the

same length as No. i Below Discovery and a width

of about 600 feet. I did not measure that width

but w^ould judge it was a little less than a full claim

in width. These stakes which I particularly exam-

mined at said time, marked the corners of said Bear

Cub claim as I knew them in the summer of 1900

and ever since that time." (Tr. 232-3.)

N. P. R. Hatch says that he remembers the arrival

of the schooner "Bear" in 1899, and that he knows Axel

Olsen located the Bench claim immediately adjoining
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No. I Below Discovery on Dry Creek on the left limit

as the Bear Cub. He says:

"I have always known of said claim as the Bear

Cub claim; have been over and passed said claim

numerous times. I always understood and recog-

nized the bench claim immediately adjoining No. i

Below Discovery on Dry Creek on the left limit as

Axel Olsen's location called the Bear Cub claim."

(Tr. 235-6.)

Rochat says he knows the ground known as the ^^Bear

Cub" Placer Claim as being the bench claim adjoining

No. I Below Discovery on Dry Creek on the left limit;

that he had a lay from Charles Curry upon what Curry

said was the Daisy claim by describing it generally to

him and his fellow laymen. That they went on the

premises immediately adjoining No. i Below Discovery

on Dry Creek and making search for stakes of the

Daisy claim, could not find a single stake. This was

in February, 1902. While they were operating on the

premises, Curry visited them and they asked him to

point out the Daisy stakes, as they were unable to find

any of them, but he did not point out any and was very

uncertain as to the limits and boundaries of the Daisy

claim.

Rochat further testified: ''At the time we examined

'' said ground for the Daisy claim, we did find four

'' corner stakes of the Bear Cub Placer Mining Claim.

" These stakes were marked 'Bear Cub' and were good,

" solid wooden stakes, and stood at each of the four cor-
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^' ners of the Bear Cub claim. One of said stakes stood

" at the common corner of No. i Below Discovery and
^^ No. 2 Below Discovery on Dry Creek. Another stake

" stood at the common corner of No. i Below Dis-

^' covery and Discovery on Dry Creek, and the other

" two corner stakes stood in a northeasterly direction

'* from said corners a distance of about 600 feet. I did

*^ not measure the distance between the stakes, but they

'^ stood at about the usual width of a claim. Said claim

*^ was a well marked claim and said stakes were prom-

" inent landmarks, and defined a bench claim upon
^^ the left limit of No. i Below Discovery, adjoining

" and paralleling No. i Below Discovery and having

*' about the usual width of placer mining claims to the

" best of my recollection about 600 feet. By such stak-

" ing and marking, the southeast corner of the Bear

" Cub claim stood at the common corner point of No. i

*' and No. 2 below Discovery on Dry Creek, and the

" northeast corner stood about 600 feet in a northeast-

^' erly direction from the said southeast corner and in a

" direction away from the creek. The southwest cor-

" ner of the Bear Cub claim stood in the common cor-

" ner of Discovery and No. i Below Discovery on Dry
^^ Creek, and the northwest corner stood about 600 feet

" in a northeasterly direction from said stake and from

" said corner." (Tr. 239-40.)

Rochat testified further that he and his partner con-

tinued working on the "Daisy" under the theory that
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the "Daisy" was a prior location to the Bear Cub claim,

*^ We knew nothing to the contrary and could only sup-

" pose that said Daisy claim had any validity by reason

" of being prior to the Bear Cub claim." (Tr. 240.)

John McCool says:

"During the summer of 1901 I w^as working in

the vicinity of the Bear Cub claim, and examined

the stakes of the Bear Cub immediately adjoining

No. I Below Discovery. There was a board stake

at the southeast corner of No. i Below Discovery

on Dry Creek, a long side of the corner stake at No.

I Below Discovery, and there was another board

stake at the northeast corner of No. i Below Dis-

covery and the southeast corner of Discovery claims

on Dry Creek; both of said board stakes were

marked ^Bear Cub.' * * * I always knew of the

Bear Cub claim being the bench claim adjoining

No. I Below Discovery on Dry Creek on the left

limit." (Tr. 242-3.)

In reference to the fact that one Harris had a lay

from Curry in 1902 on ground covering the ground in

controversy, McCool says:

"I know one R. Harris. I knew of his working

upon ground covered by the Bear Cub in 1902. He
and I conversed concerning the work that he was

doing and he told me that he was working on the

Bear Cub ground. * * * We talked about the

Bear Cub claim and he seemed to fully understand

that it was the Bear Cub ground that he had been
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working on and he did not pretend that it was any

other claim than the Bear Cub." (Tr. 243.)

Jafet Lindeberg testified that he knew the Bear Cub

claim in 1899; that he knew Olsen and knew that he

had located "the bench claim adjoining No. i Below
" Discovery on the left limit of Dry Creek as the Bear

" Cub claim." (Tr. 244.) Testifying further: "In Jan-

" uary, 1901, I went upon said claim with Otto W.
" Carlson, who was at that time interested in said claim.

" Mr. Carlson and I went to the southeast corner of the

" Eskimo Chief, also known as the Discover}^ claim

" on Dry Creek, which is also the northeast corner of

" No. I Below Discovery on Dry Creek. At that cor-

" ner I saw a wooden stake marked Bear Cub. In com-

" pany with Mr. Olsen I went to the southeast corner

" of the No. I Below Discoverv, which is also the north-

" east corner of No. 2 Below, and we there found a

" board stake—in pencil 'Bear Cub.' * * * j^ ^^
" latter part of the summer of 1902 I again went to

" said Bear Cub claim. At that time I was having ne-

'* gotiations with Axel Olsen, A. A. Johnson and John
*^ Nelson for the purchase of their interests in the claims

" of the Bear Mining and Trading Co. Before the

" sale took place I inspected all of the claims, and

" among the others examined the Bear Cub claim and

" looked carefullv over the stakes. At that time I

" found the claim an exceptionally well marked claim,

" marking a bench claim immediately adjoining and

" paralleling No. i Below Discovery on Dry Creek on
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the left limit. There were stakes at the southeast cor-

ner of the Eskimo Chief or Discovery claim on Dry

Creek, and the southeast corner of No. i Below Dis-

covery on Dry Creek marked Bear Cub as I had

found them on my former trip to the claim. The

other corners of said claim were set about the usual

width of claims, to the best of my remembrance about

600 feet in a northeasterly direction from the two

stakes before mentioned. These stakes were also

marked Bear Cub." (Tr. 245-6.)

Charles McGibbons testifies generally:

*'I know the Bear Cub placer mining claim. I

became acquainted with it in 1903. I know said

claim to be the bench claim immediately adjoining

No. I Below Discovery on Dry Creek on the left

limit in the Cape Nome Recording District, Dis-

trict of Alaska. I was inspecting at that time

ground in close proximity to said claim and ran

across stakes of the Bear Cub claim. Such stakes

marked the boundaries of the claim immediately

adjoining No. i Below Discovery on Dry Creek

on the left limit of the same length as No. i Below
Discovery and about the usual width of placer min-

ing claims. I would say the width of about 600

feet." (Tr. 248.)

Neuhaus says he has known the claim since 1900.

That he knows that ^'the Bear Cub claim in the fall of

" 1900 was the bench claim immediately adjoining No.
" I Below Discovery on the left limit of Dry Creek. I
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have been acquainted with said Bear Cub claim ever

since said time and always heard of the left limit

bench claim off No. i Below Discovery as the Bear

Cub bench claim and always heard it spoken of as

such. * * * I am particularly well acquainted

with the southeast corner stake of the Bear Cub claim.

It was situated at that time at the common corner

point of No. I Below Discovery and No. 2 Below

Discovery, being the southeasterly corner of No. i

Below Discovery and the northeasterly corner of No.

2 Below. Said stake at the Bear Cub claim at said

point was marked 'Bear Cub.' " (Tr. 249-50.)

Larsen testifies as follows

:

"I know the Bear Cub placer mining claim.

I first knew the claim in 1900. It was at that time

and ever since that time has been, and now is, a

bench claim immediately adjoining No. i Below
Discovery on Dry Creek on the left limit. I know
that in June, 1900, Axel Olsen and his partner had

a tent upon the claim. I saw his tent there at that

time. Mr. Olsen or one of his associates offered

myself and partners a lay on the Bear Cub claim

in 1900. I visited the claim in June, 1900, for the

purpose of examining it and determining whether

we would take a lay or not. Upon that occasion I

examined the southeast corner of the Bear Cub
claim which stands at the southeast corner of No. i

Below Discovery and the northeast corner of No. 2

Below Discovery on Dry Creek, and also the south-

west corner of the Bear Cub claim which stands at
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the southeast corner of Discovery and the northeast

corner of No. i Below Discovery. At that time

both corners were marked by stakes, a willow and

a board stake, about 1^x3. All of said stakes were

marked Bear Cub." (Tr. 255.)

Said witness testified further that he knew said claim

" marked a bench claim immediately adjoining No. i

" Below Discovery on the left limit, having the same
^' length as creek claim No. i Below Discovery and

" having about the usual width of placer mining

"claims." (Tr. 255.)

Charles Olsen says he first became acquainted with

the claim in the fall of 1900. That he was examining

stakes in the vicinity, and among other claims exam-

ined the stakes of the Bear Cub claim. That at that

time "the stakes at the four corners of the claim were

" marked 'Bear Cub,' which stakes marked the Bear

" Cub claim as a bench claim immediately adjoining

" No. I Below Discovery on Dry Creek on the left

" limit. There w^ere stakes of the Bear Cub set at the

" common corner point of No. i and No. 2 Below Dis-

" covery on Dry Creek and at the common corner point

" of Discovery and No. i Below Discovery on Dry
" Creek. The other stakes were set in a northeasterly

" direction about the width of a claim from said de-

" scribed stakes." (Tr. 257.)

Said w^itness testifying further that "there was no

" possibility of a fraction existing between No. i Below
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" Discovery on Dry Creek and the Bear Cub claim, as

" the Bear Cub claim and No. i Below Discovery had

" a common side line." (Tr. 255.)

John Egan, who did assessment work on the claim

in the early part of October, 1902, says:

"At that time the Bear Cub claim was a well

marked claim and had the same side line as No. i

Below Discovery on the left limit, said side line

running from corner to corner of that claim. I

know that there was a Bear Cub stake where there

was a bunch of stakes where the corners of No. i

Below and No. 2 Below joined, and that there was

a Bear Cub stake about a claim width from that

stake. There was also a Bear Cub stake where the

corners of No. i Below Discovery and Discovery

join, and a Bear Cub stake stood about a claim

width from that stake." (Tr. 260.)

C. E. Gordon says that he has "known the Bear Cub
" claim ever since 1899, and has always known it to be

" a well marked, well known and well recognized

" claim. It always was immediately adjoining No. i

" Below Discovery on the left limit of Dry Creek, and

" I have always heard said bench claim spoken of as

" the Bear Cub claim." (Tr., 277.)

Rosvold says he was on the claim in June, 1900.

" Said claim was located as a bench claim adjoining

" No. I Below Discovery on the left limit of Dry
" Creek. * * * I know that the southern side line
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*^ of the Bear Cub claim is identical with the eastern

*' side line of No. i Below Discovery, for the reason

^' that I knew at that time in June, 1900, the southern

" corner stake of the Bear Cub claim was at the same
^' place as the southeastern corner stake of No. i Below
" Discovery, and the southwestern corner stake of the

" Bear Cub claim was at the northeastern corner of

" No. I Below and the southeastern corner of Discovery

*^ or Eskimo Chief claim. I examined at said time in

" June, 1900, both of the said corner stakes of the Bear

" Cub claim, and know that at that time they were wil-

*' low stakes marked ^Bear Cub.' No fraction could

" intervene between the Bear Cub claims and No. i

" Below Discovery, as said Bear Cub claim and No. i

" Below Discovery were contiguous claims having a

" common side line. I have known said Bear Cub
^' claim ever since that time. I have always known it

*' as the bench claim immediately adjoining No. i

^^ Below Discovery on the left limit and have always

" heard it spoken of as such." (Tr. 279.)

Alfred Hultgren bears out the others in that he says

he first became acquainted with the Bear Cub claim

in 1900, and that he knew ''at that time it was a bench

" claim immediately adjoining No. i Below Discovery

" on the left limit. I examined the southeast corner of

" No. I Below Discovery, which is also the northeast

" corner of No. 2 Below Discovery, and found a Bear

'' Cub stake at that point. At the common corner of
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^' Discovery and No. i Below Discovery I also found
^^ a corner stake of the Bear Cub; at a point about 600

" feet northeasterly from the common corner point of

" Discovery and No. i Below, I also found a corner

'^ stake of the Bear Cub.''

He testifies further that:

''In 1901 I carefully examined all of the corners

of the Bear Cub claim and found stakes at the four

corners thereof, being the same stakes that I have

mentioned before as having been found by me in

1900, and I also saw the other corner stakes of the

Bear Cub claim at a point about 600 feet northeast-

erly from the common corner point of No. i Below
and No. 2 Below Discovery.'' (Tr. 281-2.)

Irvine says he first became acquainted with the Bear

Cub claim in August, 1900. He testifies that he knows
'' at that time the Bear Cub stakes stood at the com-
" mon corner point of No. i Below Discovery and No.
" 2 Below Discovery, and also Discovery and No. i

'• Below Discovery. Said claim at that time was a well

'' marked claim, marking a bench claim immediately

" adjoining No. i Below Discovery on Dry Creek on
'' the left limit and running the full length of No. i

" Below Discovery and having a common side line

''with that claim," (Tr. 283-4.)

C. A. Densmore, in the latter part of July, 1900, went

to work upon No. 2 on Newton Gulch, a claim in the

vicinity of the Bear Cub claim. He says:
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"The latter part of July or the first part of Au-
gust, 1900, I was upon the Bear Cub bench claim,

and I took notice of the stake standing at the com-

mon corner point of No. i Below and No. 2 Below

Discovery on Dry Creek. At such corner there

were a number of stakes and among them was a

stake marked the Bear Cub claim. I also noticed

a stake situated about the width of a claim north-

east from said corner point which was also marked

^BearCub.'" (Tr. 285-6.)

T. J. Vallier testified that he met Alex Olsen and

the others who formed the association to locate claims

in Nome in June, 1899. That about the latter part of

June, 1899, he went with Olsen and Cox to Grouse

Gulch; that on their way there, at the suggestion of

Olsen, they went to the Bear Cub claim to get a tent

that Olsen had left there, and Olsen showed Vallier

and Cox over the claim and pointed out the stakes. Val-

lier says further:

"The Bear Cub claim at that time was a bench

claim immediately adjoining No. i Below Dis-

covery on Dry Creek on the left limit, marked by

willow stakes placed at the corners with the name
*Bear Cub^ marked on them. The southerly line of

the Bear Cub ran from end to end of No. i Below

Discovery and constituted a common side line be-

tween the Bear Cub claim and No. i Below Dis-

covery. One of the stakes of the Bear Cub claim

was at the common corner point of No. i Below

Discovery and No. 2 Below Discovery. Another
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stake of the Bear Cub was at the common corner

point of Discovery and No. i Below Discovery on

Dry Creek. Discovery claim at that time was also

known as the Eskimo Chief. The other two stakes

of the Bear Cub were set in a northeasterly direc-

tion from said corner stakes above mentioned, about

a claim width from them, so that the Bear Cub
claim as staked constituted a bench claim immedi-

ately adjoining No. i Below Discovery on Dry
Creek on the left limit, and having about the usual

width of placer mining claims.'' (Tr. 288-9,)

Said witness testified further that he passed over said

claim frequently during 1900, and "said claim re-

" mained staked and located the same as he knew it, ex-

" cept that Mr. Olsen and his partners had also placed

" board stakes at the corners of the claim which were

" marked 'Bear Cub.' " (Tr. 290.)

Gabe Price says that he was a partner during the

summer of 1899 with C. D. Lane in a large number of

mining claims, two of which were Discovery or Eskimo

Chief, and Claim No. i Below Discovery on Dry

Creek. That during that summer he had a number of

men working on those two claims and became well ac-

quainted with that certain placer mining claim known

as the Bear Cub claim. He says further:

"That said Bear Cub claim during the summer
of 1899 was a bench claim immediately adjoining

No. I Below Discovery on the left limit, and at that

time a well known claim and such bench claim was
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always spoken of as being the Bear Cub claim. Dur-

ing the summer of 1899 I examined the stakes upon

Discovery or Eskimo Chief claim and Claim No. i

Below Discovery on Dry Creek. I inspected said

stakes for the reason that I was examining both of

said claims for the purpose of determining whether

Mr. Lane and myself should purchase said claims.

I know that a willow stake marked 'Bear Cub' was

situated at the southeast corner of Discovery claim

and the northeast corner of Claim No. i Below. I

know that a Bear stake also stood at the southeast

corner of Claim No. i Below Discovery and the

northeast corner of Claim No. 2 Below Discovery;

that the Claim No. i Below Discovery and the

Bear Cub claim had a common side line." (Tr.

Nash testified to having known the Bear Cub claim

since 1900. That he ^'examined the stakes of creek

'* claims and bench claims on Dry Creek in the vicinity

'^ of the Bear Cub in July, 1900. At that time the

" bench claim adjoining No. i Below Discovery on

'^ the left limit was staked and marked by willow stakes.

" I was examining ground in that vicinity for the pur-

'' pose of determining whether there was any vacant

*' ground to locate and to become acquainted with the

** ground for the purpose of procuring lays, if I thought

" the ground looked favorable for mining purposes.

" If the bench claim adjoining No. i Below Discovery

** on the left limit had not been located, or if I had con-

" sidered there was any fraction there, I would have
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" located it. I have known said bench claim adjoining

^^ No. I Below Discovery on the left to have been lo-

" cated and to have been a well recognized claim since

" 1900." (Tr. 252.)

Edmonds says, referring to the Bear Cub placer

claim:

^^I first saw it in the summer of 1900, when I

went upon said claim with a brother of Axel Olsen,

who showed me the lines of the said claim. I know
said claim to be a well staked claim at the time and

to have been a bench claim immediately adjoining

No. I Below Discovery on the left limit of Dry
Creek. Said Bear Cub claim was in length the

same as No. i Below Discovery and was of the usual

width of placer mining claims. There could not

have been any fraction existing between the Bear

Cub and No. i Below Discovery, as the Bear

Cub line and No. i Below Discovery was a com-

mon line." (Tr. 253.)

The affidavit of H. A. Blood is of importance in

view of the attempt on the part of appellees to show

that the Bear Cub claim was located opposite Dis-

covery. If that were so there would necessarily be a

distinct conflict between the Franklin bench claim and

the Bear Cub, but there is absolutely nothing to show

that such a conflict exists or that any question has ever

arisen between the two claims. In fact Olsen states

positively that no differences ever existed between the

Franklin bench and the Bear Cub people. (Tr. 263.)
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Blood says that he is well acquainted with the placer

mining claims in the vicinity of Eskimo Chief or Dis-

covery claim in Dry Creek. That he first became ac-

quainted with such ground in June, 1899, when he lo-

cated a placer mining claim adjoining Eskimo Chief

or Discovery claim on the left limit.

He then goes on to say:

^^I became acquainted with the Bear Cub claim at

the same time. Said claim at that time was a bench

claim immediately adjoining No. i Below Dis-

covery on Dry Creek on the left limit, having a

common side line with Claim No. i Below Dis-

covery and adjoining the claim that I located in

June, 1899, on the south, both the said Franklin

bench and the Bear Cub having common corner

points and common end line." (Tr. 154-5.)

Said affiant then goes on to state that the said

Franklin bench claim was afterwards relocated by one

Hultshauser, who went with Blood to the identical

ground located by Blood and located the same in Sep-

tember, 1899, also calling it the Franklin bench claim.

Says Blood:

^'In marking said claim we used the same old

stakes that I had used in June, 1899, and put up two

more stakes where the original stakes were gone.

"At that time the Bear Cub claim was situated

as I knew it, at the time of making the first location

of this ground, to wit: June, 1899. I particularly

noticed the corners of the Bear Cub claim at the
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time of making the location of the Franklin bench

claim, and know that the Bear Cub claim was the

bench claim immediately adjoining No. i Below
Discovery on the left limit. At the southwest cor-

ner of the Franklin claim, which is also the south-

east corner of the Eskimo Chief claim, there was

also a willow stake marked ^Bear Cub' in pencil,

together v/ith the number of the stake. At the

southeast corner of the Franklin bench claim there

was also a willow stake marked Bear Cub with the

number of the stake." (Tr. 155-6.)

Said witness further testifies that on January 3, 1901,

he relocated the Franklin bench claim, saying:

^^At the time of my relocation of the Franklin

bench claim, the Bear Cub bench claim was located

the same as I knew it in June, 1899, ^"^ following

that time. At the southwest corner of the Franklin

bench claim I found in addition to the willow stake

that I first found there, a board stake, also marked

^Bear Cub'; and at the southeast corner of the

Franklin bench claim I found the same willow stake

that I first saw there as above mentioned, and also

a board stake marked ^Bear Cub.' " (Tr. 156.)

The statement of Vallier in his affidavit relative to

the Franklin bench claim and the Bear Cub is of in-

terest in connection with Blood's affidavit. He says:

*'I know also of the location of the Franklin

bench claim on Dry Creek. I became acquainted

with it in 1899; said claim is a bench claim imme-

diately adjoining Discovery claim on Dry Creek
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on the left limit, and the Franklin bench and the

Bear Cub have a common end line, I never knew
of the Bear Cub claim covering any portion of the

Franklin bench claim or of there being any conflict

between the two claims." (Tr. 291.)

The only conclusion to be reached from a consider-

ation of the foregoing positive testimony given by men,

all of whom were practical miners, resident in and

about the vicinity of Nome from six to eight years (and

who, by reason of the very fact that they were miners,

are more competent to know the real facts as to claims

upon and about and in the neighborhood of which they

are either working or seeking an opportunity to find

vacant ground to locate for themselves, than those

whose knowledge is of a less practical nature), is, that

the Bear Cub at all times from its location, during the

period covered by the alleged locations of the Big Clid

or Daisy Fraction or the Elmer Reed relocation, and

up to the time of the institution of the action, was a

well known claim lying alongside of and parallel to

No. I Below Discovery on the left limit of Dry Creek,

with its boundaries readily traced from its well marked

monuments at the four corners of the claim.

The fact that some of the stakes were at different

times missing does not militate against the sufficiency

of the original marking. It was not necessary to keep

up the marking, although it will be noted that accord-

ing to Carlson, who had charge of the claims of the

Bear Alining and Trading Company, particular pains
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were taken to keep up the stakes of all its claims, in-

cluding those of the Bear Cub, and that when he em-

ployed men to do the assessment work, he always in-

structed them to see that the stakes were up and marked,

and if not, to renew them, and that this was done. (Tr.

202, 271-2; see further affidavit of Egan, Tr. 260.)

Says Judge Hawley, in Book vs. Justice Mining Co,,

58 Fed., 114:

^^It must be remembered that the law does not in

express terms require the boundaries to be marked.

It requires the location to be so marked that its

boundaries can be readily traced. * * * When
the location is once sufficiently marked upon the

surface so that its boundaries can be readily traced

and all the other acts of location are performed, as

required by law, the right of possession becomes

fully vested in the locator, and can not be divested

by the removal or obliteration of the stakes, monu-

ments, marks or notices without the act or fault of

the locator during the time he continues to perform

the necessary work upon the claim and to comply

with the law in all other essential respects.'^ (Italics

ours.)

See further:

Jupiter M. Co. vs. Bodie M, Co., 1 1 Fed., 667.

McEvoy vs. Hyman, 25 Fed. Rep., 598.

If we showed a location of the Bear Cub claim, the

only other requirements in order to maintain the right
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of the locator and his successors in interest was that

they should perform the annual assessment work there-

on. Any neglect to do so might leave the claim open

to relocation, unless the locator or his successors in in-

terest resumed work upon the same before the interven-

tion of any adverse rights. No assertion of a forfeiture

of the Bear Cub for a failure to do the assessment work

is made unless indirectly by the affidavits of Barthrop

(Tr. 57) and Schofield (Tr. 60), who state, by way

of hearsay, that Elmer Reed told them, '^that certain

" relatives of the said Reed interested in the Bear Min-

" ing and Trading Company had told him that they

" had not performed any assessment work on the Bear

" Cub claim during the year 1900, and that if Reed
" wished to do so, that he could relocate on any of the

" land included in the original Bear Cub location."

(See also Tr. p. 159.)

But that such was not a fact is apparent from the un-

contradicted testimony of Olsen, who testified to doing

the assessment work for that year. He says:

"During the month of June, 1900, Mr. Johnston

and I put up a tent upon the Bear Cub claim, and

during the most of that month and a part of July,

we were camped there, prospecting and mining,

except upon a few occasions when we were off pros-

pecting in other localities. During the fall of 1900

I was again upon the claim and did other prospect-

ing work. The amount of work done by myself and

Mr. Johnston and Mr. Nelson during said year



51

was largely in excess of one hundred dollars' worth.

In addition Captain Carlson, not knowing of the

assessment work for said year 1900 having been

done by us, also had the assessment work performed

upon said claim for the year 1900." (Tr. 196, 264.)

This is corroborated by Carlson, who says:

*^In 1900 I had a man by the name of Wooster

do the assessment work upon the Bear Cub claim

for said year, although I afterwards learned that

Axel Olsen and A. A. Johnston had done more than

the required amount for that year. I know that he

did the assessment work upon said claim and I paid

him the sum of $100 therefor, and he made a

proof of labor which I recorded in the Cape Nome
Recording District." (Tr. 202-3.)

See further the testimony of Andrew Olsen, who

says that in the middle of June, 1900, and again in

July, he was on the Bear Cub claim and Mr. Johnston

and Mr. Olsen were working thereon. (Tr. 210, 212.)

That the assessment work was done upon the claims

for the succeeding years appears from the affidavits of

Axel Olsen, who testifies to such work being done for

the year 1901 (Tr. 265) ; of Stanley and of Egan, who
testify relative to the year 1902 (Tr. 229, 259) ; of

George Henry Adams, who asserts that it was done

for the year 1903 (Tr. 219) ;
of Stanley and Christen-

sen, v/ho state that it was done for the year 1904 (Tr.

227, 266), and that of Pyle for the year 1905 (Tr. 233).

See further the sworn statement of Carlson, who
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generally superintended the employment of men to do

the work, that it was done for all the years succeeding

1900 in addition to 1900. (Tr. 203.)

The burden of proving a forfeiture by the failure to

do the assessment work rested upon the plaintiff, and

we submit should have been shown by clear and con-

vincing proof which was absolutely lacking herein.

Hammer vs. Garfield Mining Co., 130 U. S.,

292.

Emerson vs. McWhirter, 133 Cal., 510.

Callahan vs. James, 141 Cal., 291.

! Gear vs. Ford, Vol. 3, Cal. App. Dec, 457.

No such actual possession of the property in con-

troversy was shown in the appellant or his predecessors

in interest as would warrant his contention that appel-

lees are guilty of laches in asserting their rights to the

ground covered by the Bear Cub, or that appellant had

acquired an adverse title thereto.

Under the Alaskan statute, in order to establish a

conclusive presumption of title as against everybody

excepting the United States, uninterrupted, adverse,

notorious possession under color and claim of title must

be shown to have existed for seven years.

Sec. 1042, Part IV, Ch. loi. Carters Ann,

Codes,

The alleged location of appellant was made in Au-

gust, 1900. (Tr. 32.) The action was instituted in
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September, 1906, about five years thereafter. If any

possession was shown at all, at any time, it must be

based upon the alleged acts of Curry and his laymen

in attempting to do certain work on the ground in order

to keep up his alleged right thereto. But his acts were

those of a mere trespasser upon the Bear Cub claim.

After the location of the latter by Olsen in conformity

to the requirements of the statute, as we have shown,

it was not necessary for him or his successors in interest

to keep an actual possession of the claim. Their right

of possession as to all of it continues until they have in

fact abandoned the location or forfeited it by failure

to do the requisite work within the time prescribed by

law. The burden of proving such forfeiture or aban-

donment is on the appellant who attacks our rights

under this location.

"Actual possession is not necessary to protect the

title to a well located mining claim. It is not of

that precarious character for the reason that it is

not exclusively dependent upon possession but upon

a statutory grant.''

Barringer & Adams on Law of Mining, Sec.

292.

Gear vs. Ford, Vol. 3, p. 457, Cal. App. Dec.

Belk vs. Meagher, 104 U. S., 279.

The statute nowhere authorizes a trespass upon or a

relocation of a claim located by another where he has

conformed to the statutory requirements as to work,
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and the record shows that when it was attempted to

locate this Big Clid location in August, 1900, the work

for that year had been done by the locator of the Bear

Cub, and such was the condition when the attempted

relocations of the Bear Cub and the Daisy Fraction were

made on January 5th and 12th, 1901, respectively. The

appellant's predecessors in interest were then mere tres-

passers upon the ground, and such fact is not less ob-

vious by reason of an attempt to go through a formal

location of the ground.

"Locations can only be made where the law al-

lows it to be done. Any attempt to go beyond that

will be of no avail. Hence a relocation on lands

actually covered at the time by another location is

void; and this not only against the prior locator, but

all the world, because the law allows no such thing

to be done."

Belk vs. Meagher, supra,

Melone vs. Jackson, lyj Fed. Rep., p. 78.

III.

Even if the Bear Cub location was bad by reason

of a defective notice as appellant contends, yet that can

not help his position for the very obvious reasons:

I. The Big Clid location, even if made upon vacant,

unoccupied ground did not conform to the statute, and
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2. At the time of the attempted relocation of the

ground covered by the Big Clid as the Daisy Fraction,

on January 12, 1901, the same had been already re-

located by Elmer Reed as the Bear Cub, and all rights

under the latter location were vested in the appellee

Carlson. (Tr. 295.)

The location notice of the Bear Cub can not be held

to be open to the same objections as that of appellant's

record for the same reasons do not exist that render it

open to criticism. As we have shown, no requirement

of a posted or recorded notice was shown to exist by

custom and no recordation under the Alaskan statute

was required at the time the location of the Bear Cub

was made; but this is not so with reference to the loca-

tion of the Big Clid, for at the time of the alleged loca-

tion thereof on August i, 1900, the law was in force in

Alaska, requiring location notices to be recorded with-

in ninety days from the date of the discovery of the

claim.

Sec. 15, Part 3, Ch. i. Carter s Ann. Codes of

Alaska.

And under Section 2324 of the Revised Statutes of

the United States it is required that '^all records of

*^ mining claims thereafter made shall contain the name
" of the locator or locators, the date of the location

" and such a description of the ground located by refer-
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^' ence to some natural object or permanent monument
" as will identify the claim."

The most casual examination of this notice will

show its utter lack of description of the loca-

tion by reference to any object or permanent mon-

ument as will identify the claim, or indeed of

any description that will convey a definite impres-

sion of a definite location in a specific place. The

location notice (Tr. 32) says: "Big Clid Fraction

*' Claim No. 1679, location notice August i, 1900, of a

" placer mining claim between Newton Gulch and Dry
" Creek known as the Big Clid, running a thousand

" feet in a northerly direction, 320 feet in a southerly

^' direction, three hundred and thirty feet in an easterly

" direction, three hundred and thirty feet in a westerly

" direction." (From where?)

If our location notice as a posted notice, not even

shown to be required by the statute or by custom or

rule, is to be criticised for ambiguity, what is to be said

for so vague and uncertain a description as that con-

tained in this notice?

It is located somewhere ''between Newton Gulch

and Dry Creek." But where? Newton Gulch may

be in one part of Alaska and Dry Creek in another

remote therefrom, so far as the notice shows. What is

the relative distance between the two creeks or is there

any junction of the two? If so, at what distance from

said junction is the claim located? Dry Creek might
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join Newton Gulch at some point on the creek and the

latter run for miles up or down stream aw^ay from said

junction. Again, is this so called fraction, a fraction of

a creek claim or of a bench claim? If the latter, on

what limit is it with reference to Dry Creek on the left

or the right limit, or on what tier of benches? If a

fraction of a creek claim, is it on the right side of Dry

Creek going down stream or on the left side of the

creek? We might continue ad infinitum these various

queries, to which the notice remains utterly unrespon-

sive. The situation is one of conjecture. Could it be

said it was possible with the aid of this recorded loca-

tion notice to find the location and distinctly trace the

boundaries of the claim on the ground, for that is one

of the elementary uses of a recorded location notice?

Take the courses and distances for instance, and es-

tablish an initial stake, somewhere, anvwhere between
7 7 ^

the junction of Newton Gulch and Dry Creek, assum-

ing a junction of the same existed, and designate that

initial point i. From that point following the usual

custom, and according to the notice, running northerly

looo feet and arrive at point 2; running three hundred

and twenty feet southerly would carry us directly back

over our first course to point 3; running then the three

hundred and thirty feet referred to in the notice

from that point to point 4, which would again be re-

traced by the fourth course to the west to point 5 which

w^ould be at point 3. The notice is thus a reductio ad

absiirdum.
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It would be impossible to give the locator the benefit

of the doubt by substituting a variation to the east or

the west in running northerly or southerly because it

can not be said in the absence of controlling words that

the variation was one or the other or to the north or

south in the easterly and westerly courses for like rea-

son.

The Political Code of California states the general

principle as to what directions are deemed due as fol-

lows:

*^The words northerly, southerly, easterly and

westerly mean due north, due south, due east, due

west, unless controlled by other words or by lines,

monuments or other natural objects." (Sec. 3904
Pol. Code.)

Proctor vs. Andover, 42 N. H., 348, 353.

Brandt vs. Ogden, i Johns, 156, 158.

Currier vs. Nelson, 31 Pac, 531, 532.

Irwine vs. Toivne, 42 Cal., 326, 334.

Says the Supreme Court of Indiana in the case of

Scraper et al. vs. Pipes, 59 Ind., 164:

^'There are few words in our language more in-

definite and uncertain in their meaning than the

words 'southerly,' 'easterly' and ^northerly.' The
word southerly as applied to a 'course' means nearly

south, but how near, and whether east or west of

south, it is impossible to tell without the use of other

qualifying words. And so also with regard to the

words 'easterly' and 'northerly,' it is impossible to

determine therefrom with any certainty the 'course'

intended thereby."
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Again, taking the notice literally as it was written

and establish an initial point at a point designated as

I, and running from thence as the notice would

seem to indicate in four different directions, we would

have a claim curiously and wonderfully marked, if the

terminal points were designated by monuments, in the

shape of an inverted cross, running 1320 feet north and

south and 660 feet east and west. This is apparent

from the following diagram

:

N
I

V/scovrry] //r. / I^elo w

Dry Creeh
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And which would apparently make a full placer

claim, admitting the markings were sufficiently definite,

instead of a fraction as is attempted to be proven, and

such claim would lie with its boundaries diametrically

different from the said fraction so attempted to be

proven.

Let us see what Graves has to say in relation to the

original staking on the ground. He claims to have been

present with Bowers when he located the Big Clid and

while he is equally indefinite as to just where the initial

point of the Big Clid was, yet he does more than the

notice in that he locates it ^'at some point along or near

the east side of Claim No. i Below Discovery." He
says further, that the said Bowers ''ran the southerly

" line and boundary of his claim along and generally

" parallel to the north and east line of said Claim No.
" I Below Discovery in opposite directions from said

*' initial stake * * * that the distance along this

"base line was 1320 feet; that this affiant then told

" Bowers at the time to then run a line in an easterly

"direction 330 feet from the initial stake; that four

" stakes were set up by Bowers * * * that three of

" the stakes hereinbefore referred to were on a straight

" line, making a base approximately 1320 feet long."

(Tr. 68.)

But he does not say where the fourth was or whether

Bowers followed his suggestion in running his easterly

line.



6i

It will be noted that the notice would make the base

line of the claim run north and south; and the affidavit

of Graves would make it a southerly line running east

and west Again Graves says, ^^that in describing his

" location the two lines of the said claim thus paralleled

'" with Claim No. i Below Discovery were not added
^^ together"; but that does not help to reconcile the de-

scription in the notice with the claim attempted to be

proven, for, as we have seen, the former located a claim,

if any, running 1320 feet north and south of the initial

point and 660 feet east and west thereof; even taking

the initial point as established by Graves as being along

or near the north and east line of Claim No. i Below

Discovery. If it were along the line of Claim No. i

Below, and ran one thousand feet north therefrom and

three hundred and twenty feet south therefrom, it

would present a sharp conflict with Claim No. i Below

and overlap its boundaries.

We submit the notice is absolutely void for uncer-

tainty.

North Noonday Mining Co. vs. Orient Mining

Co., 6 Sawy., 534.

Hammer vs. Garfield, 130 U. S., 291.

But in addition to the vague and uncertain general

description of the claim contained in the notice, there

is not the slightest attempt to conform to the statute by
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describing the same with reference to any permanent

monument or natural object.

It seems to be settled law that a notice might serve

the purpose of a posted notice on the claim if required,

and yet be entirely inadequate as a notice of a perfected

location which is to be recorded.

In the absence of any statute or local regulation re-

quiring it, the posted notice need not contain any refer-

ence to a natural object or a permanent monument, but

the recorded notice must contain such a reference, the

provisions of Section 2324 R. S. W. S. then becoming

mandatory.

Lindley on Mines, Sec. 355, 379.

Hammer vs. Garfield, 130 U. S., 291.

Gird vs. California Oil Co., 60 Fed., 531, 536.

North Noonday Mining Co. vs. Orient Mining

Co., 6 Sawy., 534.

Darger vs. LeSieur, 30 Pac, 364.

Polljade vs. Ryan, 21 Nev., 449.

Southern Cross vs. Europa Co., 15 Nev., 383.

Gleeson vs. Mining Co., 13 Nev., 462.

Deeney vs. Mineral Creek Milling Co.j 67 Pac,

724.

Dillon vs. Bayliss, 27 Pac, 726.

Faxon vs. Bernard, 4 Fed., 402.

Says Judge Hallett in the case last cited:
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"The Government gives its lands to those citizens

w^ho may discover precious metals therein upon con-

dition that they will define the subject of the grant

with such certainty as may be necessary to prevent

mistakes on the part of the Government, and on the

part of other citizens who may be asking the same

bounty. This is reasonable and necessary to justly

administer the law, and therefore it must be said that

without such description, a certificate of location is

void."

Again says Judge Ross of our own circuit, in the case

of Gird vs. California Oil Co., 530, 535:

^^We see then that one of the essentials to a valid

location within the little Sespe petroleum mining

district is the posting of a notice on the claim, signed

also by a witness, etc. * * * Moreover it is not nec-

essary that the record of the claim should be a literal

and exact cop}^ of the notice posted on it. The rec-

ord of a mining claim, when one is required, is in-

tended to contain a more exact and specific descrip-

tion of the claim than the notice posted on it. This

is clearly shown by the circumstance that the statute

does not require any notice to be posted or recorded,

leaves the regulation of that matter to the miners of

the district, subject, however, to the provisions that if

such record is required, it shall contain ^the name or

names of the locators, the date of the location, such

a description of the claim or claims located by refer-

ence to some natural object or permanent monu-
ment as will identify the claim.'

"
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In the case of Drummond vs. Long, 13 Pac, 543,

where the certificate of location described the bound-

aries of the claim and then stated further:

"The discovery shaft being situate upon said lode

within the lines of said claim in the Uncompahgre
mining district, county of La Platte, Territory of

Colorado, on the southwest side of Mount Harden

in Portland Gulch, about 1500 feet north of the

Hawkeye Lode, the Supreme Court of Colorado

said:

"In the certificate before us, we do not find any

reference to a natural object or permanent monu-

ment as meets the substantial requirements of the

statute. Describing the lode as being on the south-

west of Mt. Hardin and in Portland Gulch locates

it generally; it is not, however, the definite location

by reference which the statute contemplates."

In the case of Darger vs. LeSeuir, supra, the loca-

tion notices read as follows:

"This is to certify that we have this day located

and claim 1500 feet in length on this ledge of shale

and wax and 300 feet on each side of center of loca-

tion. We claim 300 feet running east and 1200 feet

running west from the monument. This ledge is

situated up near the head of the right hand fork of

what is known as Ti Canyon, about five miles from

the D. & R. G. R. R. Co. in Utah County, etc."

The supreme Court of Utah in holding these notices

insufficient says:
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"They are fatally defective and valid location^

can not be made under them. Assuming that the

D. & R. R. had a track in Utah County, an officer

armed with a writ of restitution * * * could not

from the description given, put plaintiffs in pos-

session of the claims. They are described as being

about five miles from the railroad track, but in what

direction or from what point on the railroad is not

stated."

In the case of Deeney vs. Mineral Creek Milling Co.,

supra, the Supreme Court of New Mexico, in con-

sidering the following certificate of location, "The
" Gold Eagle Lode discovered by the Mineral Creek

" Milling Company, May 2nd, 1895, claim 750 feet

" easterly and 750 feet westerly from discovery, * * *"

held the same totally void under the provisions of Sec-

tion 2324.

The Supreme Court of the United States in the case

of Hammer vs. Garfield, 130 U. S., 291, 299, states

explicitly what was the design of the provision in Sec-

tion 2324, as to the description with reference to a per-

manent monument or natural object, as follows:

"These provisions, as appears on their face, are

designed to secure a definite description—one so

plain that the claim can be readily ascertained. A
reference to some natural object or permanent ob-

ject is named for that purpose.'' (Italics ours.)
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That the location notice of the Big Clid is absolutely

lacking in the statutory reference to a natural object

or permanent monument is self evident. It does not

refer to a stake or other artificial monument and to no

natural object. That being so the certificate was void,

and the location, if any, was never completed by the

recording of a proper certificate, for it must be ad-

mitted that Congress having provided that certificates

shall be recorded, that was one of the essential steps in

the completion of the location.

See the case of Gird vs. California Oil Co., supra,

where a miners' custom requiring the posting of a no-

tice on the claim and the recordation thereof within a

stated period, was held to be one of the ^'essentials to

a valid location within the district."

So in the recent case of Butte City Water Co, vs.

Baker, 196 U. S., 533, where, in reviewing a case in

which the Supreme Court of Montana had held a loca-

tion invalid by reason of the failure to comply w^ith

the statute requiring the location notice to contain,

among other requirements, the location and description

of each corner with the markings, the Supreme Court

of the United States, sustaining the action of the Mon-

tana Court, said:

'*It is contended that these provisions are too

stringent and conflict with the liberal purpose mani-

fested by Congress in the legislation respecting

mining claims. We do not think that they are open
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to this objection. They clearly do not conflict with

the letter of any Congressional statute. On the con-

trary are rather suggested by Section 2324. It may
be that the State Legislature in its desire to guard

against false testimony, in respect to discovery and

the corner posts, should be at the very beginning

placed of record. Even if there is no danger of

false testimony, it was not unreasonable to guard

against the resurrection of incomplete locations

when by subsequent explorations mining claims of

great value might have been uncovered.''

When Bowers attem.pted to relocate the Big Clid

as the Daisy Fraction, the ground was covered by the

relocation of the Bear Cub by Elmer Reed, seven days

before. (Tr. 296.)

The fact of the insufficient marking of the boundar-

ies, and of the defective location notice of the Big Clid

w^as recognized by Bowers. This is evident from his

attempt to relocate the claim as the Daisy Fraction, on

January 12, 1 901, by restaking the location and record-

ing a location notice of the Daisy Fraction.

But in order that the relocation under the name of the

Daisy Fraction should have any value, or that it should

perpetuate in Bowxrs rights if any which were incepted

at the original location of the Big Clid, the latter must

have been a valid location. Otherwise, whatever rights

accrued under the later location or relocation are sub-

ject and subservient to any adverse intervening rights.

Say the Supreme Court of Idaho, in the case of Mor-
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rison vs. Regan, 67 Pac, 956, decided with reference

to a statute permitting the recording of an amended

location:

"That section provides for the amendment of

original certificates of location and provides that if

the locator shall apprehend that his original cer-

tificate was defective or erroneous, or that the re-

quirement of the law had not been complied with,

etc., such locator or his assigns, may file an amended

certificate curing such defects and such amended

certificate relates back to the date of the original

location provided that it does not interfere with the

existing rights of others. Most, if not all, of the

mining States have similar statutes that have been

considered and construed by the Federal Courts and

the Supreme Courts of those States. From such

statutes and the decisions under them, it is clear

that an amended certificate may cure a defective or

erroneous original certificate and relates back to

the date of the original, except when such original

certificate is absolutely void or when the rights of

others have intervened, between the date of the orig-

inal and amended locations/'

This principle is again clearly laid down by the Su-

preme Court of Colorado in the case of Strepy vs.

Stark, 5 Pac, in, 115, where that Court say in ref-

erence to an additional certificate permitted by the

statute

:

"The purpose of this additional certificate ap-
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pears to be sufficiently expressed by the language of

the act. It can not create a right of possession or

location in the premises claimed under the first lo-

cation which did not exist prior to the filing of such

additional certificate; // can confer no additional

right and is therefore evidence of none as against

any intervening or pre-existing right of another. It

follows that, except as against such intervening

rights, an additional certificate served the same pur-

pose in its admission as evidence as that of an orig-

inal location certificate and will relate back to the

first location. The evident intent of the statute is

that the additional certificate shall operate to cure

defects in the original and thereby to put the locator,

where no other rights have intervened in the same

position that he would have occupied if no such de-

fect had occurred."

It is admitted that Elmer Reed did relocate the Bear

Cub on January 5, 1901, and that he discovered gold

on the claim on that day, restaked the boundaries as he

had found them and filed his location notice for record

within the statutory time. While we have taken the

position and still contend that there was no ground open

at this time, our original location covering it absolutely

and validly, and our assessment work having been done

for the year 1900, yet if there was any defect in our lo-

cation, the same was corrected by the Elmer Reed lo-

cation, and all his rights have become the rights of the

appellee Carlson. ^Tirst in time, first in right" is the

underlying principle of mining locations, all other
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things being equal, and as Bowers acquired no rights

under the Big Clid location, he acquired none under the

Daisy Fraction, that were not subject to the Elmer

Reed relocation. Says Elmer Reed:

*^Upon January 5, 1901, I relocated said Bear

Cub claim in company with James B. McKean. I

went to the Bear Cub claim and went to the very

corners of said claim. I found a stake marked

Bear Cub at the southeast corner of No. i

Below Discovery and the northeast corner of

No. 2 Below Discovery. I established a stake

at that corner as my initial stake, marked it

Bear Cub and initial stake and Elmer Reed

locator with pencil; about 600 feet in a northeast-

erly direction from said corner, I also found a

stake of the Bear Cub claim and at that time I also

established a good and substantial stake as a corner

stake of the claim that I was locating and marked

the same Bear Cub and also my name as locator. At

a point about 600 feet northeasterly from the north-

east corner of No. i Below Discovery and the south-

east corner of Discovery or Eskimo Chief claim,

I also found a stake of the Bear Cub and estab-

lished one of my stakes similarly marked at that

corner. At the northeast corner of No. i Be-

low Discovery and the southeast corner of Eskimo

Chief or Discovery claim I found another stake of

the Bear Cub claim marked Bear Cub,

where I also established a stake of

my own location marked similarly to my other

stakes. Mv own location was identical with the old
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location of the Bear Cub claim, and marked a bench

claim immediately adjoining No. i Below Dis-

covery on Dry Creek on the left limit, said No. i

Below Discovery and the Bear Cub claim having a

common side line; said Bear Cub claim being about

the usual width of placer mining claims and to the

best of my knowledge was about 600 feet wide. It

was absolutely an impossibility for any fraction to

exist between the old Bear Cub claim and No. i

Below Discovery." (Tr. 294-5.)

It will be seen that the testimony of Elmer Reed also

tends to corroborate the original location of the Bear

Cub by Olsen, and that it lay adjoining the Creek Claim

No. I Below Discovery on the north.

The fact that as appellant attempts to show, his pre-

decessors in interest worked on the ground and treated

the property as their own can not create in them any

rights which did not arise out of a valid location even if

the ground was then open to relocation, as their orig-

inal location was void. While they thus may have re-

mained on the ground, doing no act toward initiating

a new right from the Government, they were merely

explorers, subject at any time to have the ground lo-

cated over them by a peaceable entry thereon which

was in this instance accomplished by the location of

Elmer Reed.

See the case of Melone vs. Jackson, 11,7 Fed., 882,

recently decided in this Circuit Court, and also the
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case of Belk vs. Meagher, 104 U. S., 279, 284, where

the principle here invoked is clearly laid down.

Say the Supreme Court of the United States in the

latter case:

**Mining claims are not open to relocation until

the rights of a former locator have come to an end.

A relocator seeks to avail himself of mineral in the

public lands which another has discovered. This

he can not do until the discoverer has in law aban-

doned his claim and left the property open for

another to take up. The right of location upon

the mineral lands of the United States is a privilege

granted by Congress, but it can only be exercised

within the limits prescribed by the grant. A loca-

tion can only be made where the law allows it to be

done. Any attempt to go beyond that will be of no

avail. Hence a relocation on lands actually covered

at the time by another valid and subsisting location

is void, and this not only against the prior locator

but all the world, because the law allows no such

thing to be done. * * *

"As his attempted relocation was invalid, his

rights were no more than those of an explorer. * *

* His possession might have been such as would

have enabled him to bring an action of trespass

against one who entered without color or right, but

it was not enough, as we think, to prevent an entry

peaceably and in good faith, for the purpose of se-

curing a right under the act of Congress to the ex-

clusive possession and enjoyment of the property.

The defendants having got into possession and per-

fected a location have secured a better right.''
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IV.

The granting or refusing of an injunction pendente

lite is largely within the discretion of the trial Court,

and an appellate Court will not interfere unless there is

an abuse thereof.

It is laid down by High on Injunctions, Section 13,

that:

"Where the legal right is not sufficiently clear to

enable a Court of Equity to form an opinion it will

generally be governed in deciding an application

for a preliminary injunction by considerations of

the relative convenience and inconvenience which

may result to the parties from granting or withhold-

ing the writ. And, where, upon balancing such

considerations, it is apparent that the act com-

plained of is likely to result in irreparable injury to

complainant and the balance of inconvenience pre-

ponderates in his favor, the injunction will be

granted, but where, upon the other hand, it appears

that greater danger is likely to result from granting

than from withholding the relief, or whether the

inconvenience seems to be equally divided as be-

tween the parties, the injunction will be refused and

the parties left as they are, until the legal right can

be determined at law."

See further:

Daniel's Ch. PL & Pr,, p. 1664.

Spelling on Ex. Relief, Sec. 23.
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Lindley on Mines, Sec. 872.

Hyde vs. French, 18 Atl., 356.

Bend vs. Venture Oil Co., 48 Fed., 248.

Real Del Monte G. G, & M. Co, vs. The Pond

G. M. & S. Co., 23 Cal., 83.

The record shows that the defendants Adams, Ash-

ley and Carlson are in possession of this property in

controversy under a lease from the Bear Mining and

Trading Company and the Nome Exploration Com-

pany; that they have been in such possession since Sep-

tember, 1905, and have been carrying on active mining

operations on the claim since the Spring of 1906; that

they have gone to a vast expenditure of time, labor and

money (the latter to the extent of ten thousand dollars)

in equipping the ground and preparing it for active

mining operations; have placed hoists and a large

amount of machinery on the claim, erected bunk houses,

store houses, etc., and other buildings for the conven-

ience of the men in handling the claim. (Tr. 274.) All

of which is uncontradicted. It appears further that the

lease will expire some time in June of this year. If an

injunction were granted pendente lite, all of the moneys

thus expended, and all of the machinery and labor

would practically be a loss to the said appellees. While

appellant states in his complaint that he is "informed

" and believes that certain of the defendants are insol-

" vent and any judgment for damages obtained by the

" petitioner would remain unsatisfied,'' yet there is no
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attempt affirmatively to show that the defendants are

not able to respond in damages.

Taking this into consideration, and in view of the

strong showing made by appellees of their title to the

property in controversy, we submit that appellant ut-

terly failed to present a case that would warrant the

lower Court in granting the extraordinary relief of in-

junction to one who has made no prima facie showing

of right to the property.

And the Court was, we think, acting within its dis-

cretionary powers when it declined to issue the injunc-

tion upon such inadequate showing made by the ap-

pellant. It is well settled that interference by injunc-

tion where the action of the Court will put restraints

upon the defendants before the rights of the parties are

determined rests solely in the discretion of the Court,

and where the Court exercises such discretion in either

granting or refusing the action for an injunction and

the facts are in dispute, such discretion will not as a

general rule be disturbed on appeal unless there has

been an abuse thereof.

"Treating the power of granting an interlocu-

tory injunction as resting in sound discretion, the

Courts of appellate jurisdiction are averse to any

interference with the exercise of that discretion.

And to such an extent is this aversion manifest that

it may be stated as a general rule prevailing in

States where appeals are allowed from orders

granting or refusing injunctions in limine, that the
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appellate Court will not interfere with or control

the action of the Court below in such matters unless

it has been guilty of a clear abuse of that discretion,

and by an abuse of that discretion within the mean-

ing of the rule is meant an error of law committed

by the Court." High on Injunctions, Sec. 1696..

See also:

Vol. 10, PL & Pr., p. 983.

Empire State Idaho M. & D. Co. vs. Bunker

Hill & S. M. Co., 121 Fed., 973.

Shea vs. Nilirtia, 133 Fed., 209.

Chickering vs. Chickering & Sons, 120 Fed., 69.

Norton vs. Hood, 12 Fed., 763.

Washington & I. R. Co. vs. Coeur D'Alene R,

& N. C. Co., 17 Pac, 142.

Thompson vs. Nelson et al.. Fed. 339, 341.

St. Louis & E. R. Co. vs. Bosivorth, 73 Fed., 897.

This rule was recognized in the very recent case

decided by the Circuit Court of Appeals for this Cir-

cuit, of Vogel vs. Warsing, found in Adv. Sheets Fed,

Rep., Vol. 146, No. 7, p. 949, where in a suit to re-

cover possession of certain mineral ground and an in-

junction was prayed pendente lite, but it was shown

that the complainants were subsequent locators on sub-

stantially all of the ground covered by their claim, and

there was also evidence that none of the ground was

open to relocation at the time that plaintiff located it,
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it was held the denial of the injunction was not an abuse

of discretion and the action of the lower Court was

affirmed.

We think that case is practically on all fours with

the one at bar and we ask for it the consideration of the

Court, in that the same rule may be applied in this in-

stance and the action of the lower Court affirmed.

J. C. CAMPBELL,
W. H. METSON,
F. C. DREW,
C. H. OATMAN,
J. A. Mckenzie,

Attorneys for Appellees, Pioneer Mining

Company and Nome Exploration Company.
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FOR THE DISTRICT OF ALASKA,

SECOND DIVISION.

Reply Brief of Appellant and Plaintiff in Error

The attention of the court is respectfully called to

the following cases deciding questions similar to the one

presented in the case at bar, relative to the sufficiency of

a notice of location:

Faxon vs. Barnard^ 4 Fed. Rep. 702.

Here the court decides the following notice to be

insufficient

:

^^ Situated on the north side of Iowa Gidch, about

timber line, on the ivest side Bald Mountain. Said claim

is staked and marked as the law directs.'^



The court says :
" It is utterly impossible to find in

this language any reference to a natural object or perma-

nent monument defining the location, '

' etc.

McEvoy vs. Hyman, 25 Fed. Eep. 596.

In this case the facts stated in the opinion of the

court go to show that the defendant went upon the ground

in 1879 and opened the lode. His location notice made at

tlie time under the name ''1001" was held by the court

to be defective, but his later notice was held to cure the

original as of date the original filing. Another locator's

notice was filed between the two certificates. The facts

are very similar to the case at bar.

Drummond vs. Long, 9 Colo. 538.

The court here holds the following notice of location

insufficient (immaterial parts being omitted by counsel)

:

"KNOW ALL MEN BY THESE PRESENTS,
That 2ce, R. F. Long and M. V. Cutler of the County of
La Plata and territory of Colorado, claim by right of dis-

covery and location, one thousand five hundred feet, linear

and horizontal measurement, on the Portland lode along

the vein thereof . . . on the soutMvest side of Mount
Hardin, in Portland Gulch, about 1500 feet north of the

Hank Eye Lode . .

> >

The court's opinion here is very strong and in vigor-

ous language describes the danger incurred in giving life

and value to such a certificate.

See also,

Dargcr vs. La Sieur, 8 Utah, 1()().
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The weight given by courts to the fact of possession

and acts of ownership is shown by the following cases

:

Vogel vs. Warsing, et at., 146 Fed. 949.

The opinion of the court reads :

^'As the original locator and his ivitness icere absent

from Alaska their affidavits coidd not he obtained. The
validity of the location had been unchallenged for more
than five years and up to the time of the commencement
of the present action.'^

Harris and Others vs. The Equator M. d- S. Co.,

C. C. Colorado, 8 Fed. 863.

Action in ejectment brought in 1881. Plaintiff

claimed under a defective location notice of 1867. At the

trial of the case as the court stated: "They were forced

to rely on possession only in themselves and their gran-

tees as evidence of title." The opinion of the court says

:

"Conceding that proposition, it does not follow that

a locator in actual occupancy, who has been evicted by a

wrong doer, must give evidence of every fact necessary

to a valid location in an action to recover possession."

The court further says

:

"It is not necessary, hovrever, to discuss the point

at length, for it is clear that a purchaser may be in a dif-

ferent position from the locator of the claim, not as

against the general government but as against other citi-

zens seeking to locate the ground."

Cheeseman vs. Shreve, 40 Fed. Re]). 790.

Discovery made in 1880 of Champion Claim. In 1882

a re-location was made. In 1885 defendant's widow.
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^^ Widow McCree," was located. Amended location of

^'Champion'' in 1886. Case reported in 1889.

Court here holds that where amending locator had

been in possession during these years- that intervening

claimants ^^are in no position, in this controversy to ques-

tion such amendments or re-locaticns. And while it is

true, that in order to authorize the location of these

claims, the locator should have made a discoverv thereon

of a vein of mineral ore . . . yet you are instructed

that the certificates of location are presumptive evidence

of such discovery.''

The brief of the appellees, Pioneer Mining Company

and the Nome Exploration Company, calls the attention

of the court to section 475, Part IV, Carter's Annotated

Code of Alaska, relative to "possession."

This section is found at page 410, volume 31, Stat-

utes at Large.

It is suggested that the remedy by action "to (juiet

title" here given is not exclusive but in addition to any

remedy existing prior to that time. The common law

was, by adoption, a part of the code of this territory.

(Section 218, Part I, Carter's Annotated Code of Alaska.)

This later enactment was certainly not intended to

deny to a claimant, wholly or in part, out of possession,

all relief.



In the case at bar, because of this peculiar enact-

ment, an action at law was brought and this was fol-

lowed by a suit in equity.

These suits were consolidated by Judge Moore, (p.

24, Record) and the application was "made ancillary to

the action at law'' as shown by the record of the court

at same ])age. There was no exception taken to this

action of the trial court.

The case of Lange vs. Robinson, 148 Fed. 799-804,

decided by this court, gives tlie most generous construc-

tion to this statute, holding that a tent upon one claim-

was sufficient evidence of possession to warrant an action

upon a number of claims, slight evidence of possession

being sufficient.

In the case at bar, possession is fully established in

plaintiff's predecessors for a period of years and it is a

reasonable ])resumption that such possession continued

for all the claim not actually under foot of a trespasser.

The brief on the part of the appellees. Pioneer Min-

ing Compan}^ (p. 12) declares:

"There is not the barest reference in the record be-

fore the court to the existence of any miners^ rule or reg-

nhdion or statute of Alaska, either requiring a posted

notice originally or the recordation of a certificate of loca-

tion of a claim, in order to complete a location.''
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While it was not to be expected that the appellant

would plead facts upon which to base appellees' title,

still it is respectfully suggested that counsel for appellants

are in error. There was a miners' rule in force in this

district at the time of the Bear Cub (01 sen) location re-

quiring the recording of location certificates as shown by

the following:

The affidavit of H. A. Blood, offered on behalf of

appellees, (p. 155, Record) declares as follows:

'*'/ did not record the location notice of my claim

within the time reqiiired by the rules of the Cape Nome
Recording District/'

This witness has reference to a claim which he claims

to have staked in the month of June, 1899, the month the

Bear is alleged to have been staked. The existence of

such a rule is further shown by the repeated declarations

of witnesses relative to the Bear Cub and other claims

that they recorded their notices— showing this to be one

of the necessary steps to the preservation of a right in

government land in this district.

Olsen's affidavit (bottom p. 194, Record) offers his

location notice as a part of his affidavit. It was also

offered in evidence by Mr. Daly.

Bench claim Number One and Bench claim Number

Two (p. 99, Record) both show tlie fact of record and

both were locations prior to tlie Bear Cub.
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Considerable space is devoted in eacli of the briefs of

the appellees to the claimed financial ability of some of

the appellees and their ability to respond in damages.

The court is cited to the authorities reviewed in appel-

lant's brief holding that damages to a placer gold mine

constitute an irreparable injury and for this reason the

financial ability of a trespasser affords no excuse for a

continuation of the trespass. But the evidence of ap-

pellees' financial ability is more satisfactory to appellees'

counsel than it will be to the court. There is no evidence

going to show that part of the gold taken from this prop-

erty goes to any particular defendant and there certainly

is no satisfactory evidence that any one or all of the ap-

pellees could respond to a judgment in the sum of $700,000

or more.

The appellees appear in court by separate counsel.

A sufficient confirmation of the statement contained in

appellant's brief that they do not noiv agree as to their

share in the division. It ivoidd certainly be equally dif-

ficult for them to agree as to proper share of liability.

In the original brief of counsel for the appellant (p.

10, line 18) is the following: ^'When asked in open court

to locate Bench claim Number One, a location prior to both

the 'Bear Cub' and 'Bear Cub Bench' location, Mr. Daly

refused to do so. It is safe to say that appellees ivill not

do so in their brief.'^ Counsel for appellees fifid no space

in one hundred and seventy pages of brief to enlighfen
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the court, although the affidavit of Graves, uncontradicted,

(p. 67, Record) established Bench claim Number One at

the place shown in Mr. Bush's illustration (p. 30, Rec-

ord).

Counsel for appellees, Ashley, Adams & Carlson,

seems to have some difficulty in locating the Big Clid or

Daisy Fraction. The brief filed on behalf of the other

appellees experiences no such difficulty. But the atten-

tion of the court is called to expressions found in written

instruments made when one part of the tundra on Dry

Creek was as valuable as another. ...

Big Clid location notice (p. 108, Record) describes

the claim as being "between Nuton Gulch and Dry

Creek/'

The Daisy placer location notice (p. 104, Record)

describes the claim as "five acres of ground on Dry Creek,

a tributary of Snake River, etc/' and further describes

the claim as

"Commencing at discovery, irhich is situated about
25 yards N. W. of the mouth of Newton Gulch, and about
330 feet from channel of Dry Creek on left limit/'

^'The claim being a fraction in a triangular shape
"paralleling Number One beloiv Dry Creek/'

Both the deed from Curry to Hannum (p. 79, Record)

and the deed from Bowers to Curry (p. 82, Record) de-

scribe the claim and reference to both the Daisy Fraction

and Big Clid location notices and speak of the })ro})erty

as being "between Newt())i Gulch and Dry Creek/'
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The mining claim lease of date Septemljer 2, 1902

(p. 92, Record) describes the property as the "Daisy

Bench Claim, adjoining on the left limit Number One bc-

loic discovery on Dry Creek, located by F. Bowers on the

6th day of August, A. D. 1900/' It will be noticed that

this lease was executed and acknowledged a little over a

year following the Daisy location.

In the Notice of Forfeiture, found at page 137 of the

Record, the claim is described as "The Daisy Bench, sit-

uated on the first tier on the left limit of Dry Creek, op-

posite Number One below, and the right limit of New-

ton Gulch, Cape Nome Recording District, District of

Alaska/'

The mortgage given by Charles Curry (p. 87-88-89 of

the Record), dated April 2, 1902, describes the Big Clid

or Daisy Bench claim by reference to the page and volume

of filing, and by reference to the Bowers deed, and fur-

ther describes it as "and now being ?rorked by R. Harris

under a lay, describing the claim as the Daisy Bench

Claim, adjoining on the left limit Number One below dis-

covery, on Dry Creek, in the Cape Nome Recording Dis-

trict, District of Alaska."

The foregoing written instruments, all of an early

date, establish absolutely in the mind of any fair minded

man the location of this claim.
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It was a long, thin, fractional claim and the descrip-

tion contained in the Daisy location notice of being ^'par-

allel'' with Number One below is the most accurate de-

scription that could be devised.

Counsel for the appellees, Ashley, Adams & Carlson,

seems to have some difficulty with the Curcy-Bush deed

and draws mysterious inferences. At page 144 of the

Record is found a deed from the Alaska Banking & Safe

Deposit Company and C. S. Hannum, of date October

3, 1905. Mr. Bush's affidavit at page 185 shows all the

facts that seem so mysterious to counsel. If the bank

really took a quit claim deed from Curry as Mr. Bush was

informed, then the appellant will own {in equity) three

quarters and not one quarter of the claim. But the bank

officials "did not remember" (p. 186, Record) whether

they obtained a deed or not. But Curry did agree to

clear up the attempted ''advertising out" of the Hannum

quarter interest, which was done by the deed shown at

page 85 of the Record.

The imputation of this same counsel that this deed

conceals a trick whereby a second hearing on an appli-

cation for an injunction was to be had, is hardly worthy

of consideration. There was nothing to prevent a second,

a third, or a dozen applications of the kind from being

made in the original C)irry case, as counsel well knou's,—

new evidence or grounds fhcrcfor being laid before the

court. This appellant was not named as a party to the
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Curry suit and as counsel for appellant did not represent

Mr. Curry, as the Curry and Bush claims were not fully

in accord, he preferred to join Curry as a defendant.

Counsel have deemed the criticism of appellees' wit-

nesses too severe. The attention of the court is called to

the words used by Judge Phillips in giving instructions

to the jury in the case of Cheeseman vs. Shreve, 40 Fed.

790.

''Such diverse and positively contradictory state-

ments respecting many palpable, tangible facts, suscept-
ible of direct i^roof, I ha^^e not observed, in a long experi-

ence in corrt. Some of the witnesses, unquestionably,
have not told the truth; and it is for you to conclude who
they are and whom you will believe. Judging from this

trial, there must be somethina: in the altitude of that m.oun-
tain, or the depth of its mines, wonderfully prolific of

falsifiers and orators. From the men of science, versed
in geoioi>y, mineralogy, and mining engineering, to the

most unlettered miner wl;o dwells in the bovrels of the
mountain, many of theso seem to be orators. And im-
mediately upon taking the witness stand, they would be
found upon the platform, on the same plane as the judge,
making a speech to the jury, with all the warmth, energy
and zeal of hired advocates. Some of them were simply
partisans and seemed to have forgotten the office which
the law and the obliccation of their oath imposed upon
them, to sj)eak to the truth of their knowledge and to tell

notliing but the truth. Sucli exhibitions are to be de-

]:!lored. They tend to break dovrn the popular respect for

the solemnity, di<initv and justice of judi':^ial trials; and,
where they obtain, trials are likely to become a mockery,
and justice a failure.''

What vrould the learnod judge s;iy of the enthusiasm

of witnesses who find it necessary to employ the phrases

"well known claim," ''well recognized claim," "well
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marked claim," ^'well staked claim'' and ^'best known

claim '

' no less than sixty-nine times ?

The attention of the court, however, has been directed

by appellees' counsel to certain isolated sentences and

phrases plucked from the body of the context of appel-

lant's original brief. It is respectfully submitted that no

proper or reasonable construction of the appellant's brief

will impute to counsel any reflection upon the probity or

integrity of the presiding judge of tlie district. No such

thought is expressed and any sucli intended inference the

writer is very willing to disclaim. Further than that the

writer regrets any apparent expression of pedantry con-

tained in the expression '^isolated" and commented on in

Mr. Hutchinson's brief. For the writer realizes that the

somewhat aggravating conditions of the Nome District

are deep seated and difficult of treatment. But these con-

ditions can hardly be improved so long as counsel timidly

weigh words in describing the nature of the evidence

brazenly im]iosed upon the court in that district. Affida-

vits, like water, rise no higher than their source, and if

there is no adequate comprehension of the source out of

which these serviceable instruments arise, then courts,

being human, will err.

It is thought that tlie presiding judge at Nome erred

and ai)pellant has, and is suffering as a result of that

error.
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Certain facts were established by the record and the

lower court has chosen to disregard these facts in favor

of numerous affidavits of appellees. The actual injury

suffered is real, and not problematical. If the gold taken

from this property is safeguarded in a Nome bank by

proper order for a few months only, a legal determina-

tion of the title can be had. There will be no injury to

the appellees, for their rights will be safeguarded by a

proper bond. If ec^uitable relief is denied, then appel-

lant's remedy at law is inadequate and useless.

Respectfully submitted,

CLAY ALLEN,

Attorney for Appellant and Plaintiff in Error.

BYEES & BYERS,

WALTER M. FRENCH,

HOBBS & BELL,

Of Counsel for Appellant and Plaintiff in Error.
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At the conclusion of the oral argument, on February

21, 1907, the attorney, who presented the oral argu-

ment on behalf of appellant and plaintiff in error,

asked permission of the Court to file a list of ten new
authorities,

—

"only a list of ten or more new
cases," he repeated and emphasized.

The Court granted his request.

He has now filed a fifteen page brief. It is entitled

*'Reply Brief" and is far from being a list of ten or

more new cases only. It cites a few cases (none of

them new), but the bulk of the space is devoted to

extended argument.

We have been carefully through this brief, and

think it is not necessary to make any reply thereto.

The cases cited are in no sense new. Several of

them were cited by the appellant's counsel himself, in

his opening brief on file herein ; and none of them in-

volve any points not fully discussed in the briefs

already on file, or at the oral argument.

And the same may be said of the extended argument

contained in this "reply brief." There is no proposi-

tion there contended for by appellant that was not put

forward by him either in his opening brief on file

herein or in his oral argument ; and every proposition

so advanced has been fully met and disposed of by

the briefs and oral argument on behalf of the appellees

and defendants in error.



And appellant's attorney does not no\y, any more

than he did in his opening brief or his oral argument,

make any reply to our contention that Vogel vs.

Warsing y et al., 146 Federal, 949, is conclusive of

this appeal.

In that case, the appeal was from an order exactly

similar to the order involved in this present appeal,

—

that is, an order of the lower court declining to grant

an injunction pendente lite. The property involved

in that case was of the same character as the property

involved in this case, viz: Alaskan placer mining

claims; there were similar defects and discrepancies

in the location notices, and a similar conflict of

affidavit testimony. The lower court declined to grant

the injunction pendente lite. This Court sustained

the lov/er Court, in the following language :

" The granting or withholding of an injunction

" pendente lite ordinarily rests in the sound discre-

" tion of the Court to which the application is made.
*'

It is not for this Court to say whether it would have

" granted or withheld an injunction, upon the showing
" which was made in the court below. We must
" recognize that upon that court was imposed the

" responsibility of the exercise of sound discretion

" upon the case as it was presented. Unless there has

" been a plain disregard of the facts, or of the settled

*' principles of equity applicable thereto, the exercise of

'' the discretion of that court is not subject to reversal

" in this."



We respectfully submit that the order of the lower

court should be affirmed.

JOSEPH HUTCHINSON,
Attorney for BEAR MINING AND TRADING
COMPANY, OTTO W. CARLSON, R. D.

ADAMS and A. N. ASHLEY, Appellees and

Defendants in Error.
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SUPPLEMENTAL BRIEF ON BEHALF OF PIONEER MINING AND

TRADING COMPANY AND THE NOME EXPLORATION COMPANY.

Because of the brief in reply which appellant has

filed, we beg the Court's indulgence to cite the law a



little more fully on the question of proof of a miner's

rule, regulation or custom.

The position of appellees is that no miner's rule or

regulation was shown to have been in existence and

universally acquisced in and obeyed in the Nome Re-

cording District at the time of the location of the Bear

Cub bench claim, requiring either a posted notice or

a recorded notice as one of the essentials of a valid

location. That therefore the defects of the original

notice of the Bear Cub are immaterial, and especially

so in view of the fact that the claim was proven by

parol evidence to have been properly marked on the

ground so that its boundaries could be readily traced.

Counsel for appellees seem to think the affidavit of

H. A. Blood (Tr., p. 155), wherein he testified that

he had not recorded his 'location notice within the time

required by the rules of the Cape Nome Recording

District," a sufficient showing of the existence of the

rule when the Bear Cub claim was located. In this

he is in error.

There is nothing in the record to show, other than

this reference, that there was a district rule or regu-

lation of the nature referred to. If, as the affidavit

of Blood would seem to indicate, there was a rule of

the Cape Nome Recording District when he located

his claim, such rule or regulation may have been in

existence then, and not in effect when Olson located

the Bear Cub, so far as the affidavit shows. While



Blood claims to have located in June, 1899, he does

not state in his affidavit whether it was prior or sub-

sequent to the location of Olson, and non constat, the

rule may have been adopted after the Olson location,

or, if adopted prior thereto, abrogated before the

making of the latter.

Mining customs are not like common law customs,

and no presumption arises, nor need it be shown that

they have been of long duration.

Snyder on Mines, Section 122.

Smith vs. N. American M. Co., i Nev., 356.

There was nothing, therefore, to show that this min-

ing rule, or regulation or custom, was in force when

the Bear Cub bench location was made.

To be of effect, a mining district regulation must be

in accordance with the laws of the United States and

of the State; must have been established and must be

in force, as it does not, like a statute, acquire validity

because of its mere enactment, but from customary

obedience and acquiescence of the miners after its

enactment.

North Noonday Mining Co. vs. Orient M. Co.,

6 Saw., 299.

And,

^'Before any right can be asserted which has for



its support or foundation a district rule or regu-

lation, the rule itself must be established by com-

petent proof, which must show that it is enforced

and observed in the district by being universally ob-

served, obeyed and acquiesced in; and it is not suf-

ficient that it is shown that such a rule once existed,

but it must be shown to be in force and observed at

the time it is relied upon * * * ." (Italics

ours.)

Snyder on Mines, Section 125.

See also

Lindley on Mines, Section 271.

Barringer & Adams on Law of Mines and Min-

ing, p. 283.

North Noonday M. Co. vs. Orient M. Co.,

supra,

Jupiter M. Co. vs. Bodie Cons. M. Co., 7 Sawy.,

96, 106.

There is nothing to show whether this rule or regu-

lation formed part of a set of written rules or not. If

the rule was in writing, that fact should have been

shown in the record in the proper way.

Says Snyder on Mines, Section 126, referring to min-

ing rules and regulations:



"The mode of proof, of course, is governed by the

ordinary rules of evidence, and it would seem from

the weight of authority and reason that mining dis-

trict rules or regulations upon a particular point

must be offered in evidence as a whole; must be

proven by the best evidence and must be proved

by the books themselves, properly produced, if

there are books, or by the production of such other

proper evidence as there may be of their existence.''

See also

Lindley on Mines, Section 272.

The courts will not take judicial notice of the exist-

ence of a rule requiring claims to be recorded. Such

rule, if it exists, must be proved like any other fact in

the case.

Poujade vs. Ryan, 21 Nevada, 449.

Parol evidence can not be given of a mining custom

when there are written rules or regulations of the min-

ing district in force on the same subject.

Lindley on Mines, Section 272.

Ralston vs. Plowman, i Idaho, 595.

We submit that no legal proof of the existence of

any mining rule, regulation or custom requiring a

posted or recorded notice having been given on the part



of appellant in this case, the Court will presume that

none existed at the time the ^'Bear Cub" location was

made.

Marshall vs. Harney Peak T. M, M. & M. Co.,

I S. Dak., 350.

J. C. CAMPBELL,
W. H. METSON,
F. C. DREW,
C. H. OATMAN,

J. A. MACKENZIE,

Attorneys for Appellees, Pioneer Mining Company

and Nome Exploration Company.
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In the United States Circuit Court of Appeals,

in and for the Ninth Judicial Circuit,

In the Matter of GRAESSLER & REICHWALD,
Bankrupts.

R. CONSANI,
Petitioner,

vs.

W. J. BRANDON, Trustee in Bankruptcy of the

Estate of GRAESSLER & REICHWALD,
Respondent.

Petition to Superintend and Revise Decision of Dis-

trict Court Under Section 24 (b) Bankruptcy

Act of 1898.

To the Honorable, the Said United States Circuit

Court of Appeals in and for the Ninth Judicial

Circuit.

The petition of R. Consani unto the said Court,

respectfully represents and shows

:

That on or about the 15th day of March, A. D.

1906, he was ordered to appear before Honorable

Milton J. Green, referee in bankruptcy in the above-

entitled estate and ordered to show^ cause before said

referee why he, the said R. Consani, should not be

ordered to pay to the trustee in bankruptcy the sum

of $395.96 alleged to have been received by said R.
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Consani upon an execution against the property of

said bankrupts within four months of filing the peti-

tion in bankruptcy herein.

That in response to said order said R. Consani

appeared before said referee and objected to the

jurisdiction of said referee to make said order on the

ground that the remedy of the trustee lay in an in-

dependent suit brought in the State or Federal Court

to recover said alleged preference and that said

referee in bankruptcy had no jurisdiction in a sum-

mary proceeding to order the said R. Consani to

deliver said money to said referee. That said referee

over the objection of said R. Consani proceeded to

the hearing of said order to show cause, and said R.

Consani, not waiving his objection to the jurisdic-

tion of said referee but insisting thereon, filed an

answer under oath denying that he had ever received

any money from the estate of said bankrupts and

denying the allegations of the petition of the trustee

in bankruptcy upon which said order was based and

issued.

That thereupon said referee proceeded to the hear-

ing of said petition and order to show cause and on the

17th day of April, A. D. 1906, made an order direct-

ing said R. Consani to pay said sum to said trustee.

Said order is hereunto attached and marked Exhibit
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That the record of all the proceedings in said

matter before said referee were burned and destroy-

ed by conflagration occurring in the said city and

county of San Francisco on the 18th day of April, A.

D. 1906

;

That on or about the first day of October, 1906,

said trustee filed in said District Court a petition for

an order to show cause why said R. Consani should

not be punished for contempt for failing to obey said

order of said referee made on April, 17, 1906, and

said order to show cause was issued and served and

said R. Consani filed a written and verified answer

to said order to show cause which is hereunto annexed

and marked Exhibit ^*C."

That the said District Court ordered the matter

submitted and on the 14th day of November, 1906,

adjudged said R. Consani guilty of contempt and

ordered that he pay said sum of $395.96 within ten

days or be confined in the County Jail until said

order was complied with unless sooner released by

order of said Court, as will appear by Exhibit ^^D,"

hereby made a part hereof.

That no written opinion was filed by said Court in

said matter.

Your petitioner charges the fact to be, that the said

District Court erred in adjudging R. Consani guilty

of contempt and erred in adjudging that the said

referee had jurisdiction to make the order, the
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violation of which was adjudged to be a contempt,

and your petitioner is damaged and aggrieved

thereby and prays this Honorable Court to review

and revise decision of said Court below.

Your petitioner therefore prays that such order

of the District Court be set aside and held for naught

and that by order of this Court it be decreed that

said R. Consani is not guilty of contempt of court

and that the said referee had no jurisdiction to make

the order complained of, and the failure to obey

which constitutes the contempt herein; that during

the pendency of this review said order be stayed upon

said E. Consani giving adequate security that said

order will be obeyed if the decision of the Court

below is sustained and for such other relief as may

be proper and necessary in the premises.

R. CONSANI,

Petitioner.

State of California,

City and County of San Francisco,

District Aforesaid,—ss.

R. Consani, petitioner in the above foregoing

petition, does hereby make solemn oath that the state-

ments therein contained are true according to the best

of his knowledge, information and belief.

R. CONSANI.
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Subscribed and sworn to before me this 26th day

of November, 1906.

[Seal] JUSTIN GATES,

Notary Public in and for the City and County of

San Francisco, State of California.

[Endorsed] : No. 1410. United States Circuit

Court of Appeals for the Ninth Circuit. R. Consani,

Petitioner, vs. W. J. Brandon, Trustee in Bank-

ruptcy of the Estate of Graessler & Reichwald, Re-

spondent. In the Matter of Graessler & Reichwald,

Bankrupts. Petition for Revision Under Section

24b of the Bankruptcy Act of July 1, 1898, to Re-

vise in Matter of Law the Proceedings of the United

States District Court for the Northern District of

California.

Filed November 30, 1906.

F. D. MONCKTON,
Clerk.
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In the District Court of the United States, in and for

the Northern District of California.

No. 4928—IN BANKRUPTCY.

In the Matter of GRAESSLER & REICHWALD,
Bankrupts.

Certified Report of Referee.

To the Honorable JOHN J. BE HAVEN, Judge of

the Bistrict Court of the United States, in and

for the Northern Bistrict of California.

The undersigned, a referee in bankrupcty of the

above-entitled Court, before whom is pending the

above-entitled matter, respectfully reports

:

That on the 17th day of April, 1906, an order was

made by the referee in said matter directing R. Con-

sani to forthwith pay and deliver to Frank J. Bran-

don, trustee of the estate of the above-named bank-

rupts, the sum of $395.96.

That as appears by the affidavit, herewith trans-

mitted, of M. A. Cahn, a duly authenticated copy of

said order was delivered to said R. Consani person-

ally, on the 4th day of August, 1906.

That no petition for a review of said order has ever

been filed by or on behalf of said R. Consani.

That on the first day of September, 1906, said

trustee filed herein his verified petition, wherein he

recites that said R. Consani has failed and refused to
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pay the said sum of $395.96, or any part thereof,

to your petitioner ; and further asks that this matter

be certified to the Judge as provided in the 41st sec-

tion of the Bankruptcy Act.

In compliance with the provisions of the Bank-

ruptcy Act this matter is respectfully certified to the

Judge, and a copy of said order, proof of service

thereof and trustee's petition are herewith trans-

mitted.

Dated San Francisco, Cal., September 5th, 1906.

Respectfully Submitted,

MILTON J. GREEN,

Referee in Bankruptcy.

In the United States District Court, Northern Dis-

trict of California,

In the Matter of GRAESSLER & REICHWALD
et ai.,

Bankrupts.

Order that R. Consani Deliver to Trustee all Per-

sonal Property, etc.

The trustee of the estate of the above-named bank-

rupt, having filed herein his petition, praying for an

order requiring R. Consani to appear and show cause

why he should not surrender and deliver to said trus-

tee certain specified personal property belonging to

the estate of said bankrupts, and pay over and sur-

render to him $395.96, money in the hands of said
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Consani, as assets of said estate, now after hearing

and on consideration of the said petition, answer of

respondent, testimony submitted and argument of

counsel for the trustee and said Consani, good cause

appearing therefor, it is

Ordered that R. Consani forthwith deliver to

Frank J. Brandon, trustee of the estate of said bank-

rupt all the personal property taken from the restau-

rant of said bankrupts at No. 76 Geary Street, San

Francisco, California, purchased by said Consani at

sheriff's sale on the 3d day of October, 1905, in the

City and County of San Francisco, in this District

;

and that said Consani forthwith pay and deliver to

said trustee the sum of $395.96, paid the said R. Con-

sani by the sheriff of the city and county of San

Francisco, on the 28th day of September, 1905, as

proceeds of sales in the saloon of said bankrupt, at

No. 4 Geary Street, in said city attached and taken

at the suit of R. Consani against the firm of Graess-

ler & Reichwald.

Dated at San Francisco in the Northern District

of California, this 17th day of April, 1906.

MILTON J. GREEN,
Referee in Bankruptcy.

State and Northern District of California,—ss.

M. A. Cahn, being duly sworn, says: He has no

interest in the matter of the estate of Graessler
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& Reichwald, bankrupts; that on the 4th day of

August, 1906, at the city and county of San Fran-

cisco, State of California, he personally delivered

to R. Consani, personally a duly authenticated

copy of the order hereto attached.

Sworn to before me and subscribed in my pres-

ence this 1st day of Sej^tember, 1906.

M. A. CAHN.
M. J. GREEN,

Referee in Banky.

[Endorsed] : Piled Sept. 1st, 1906, at 10 A. M. M.

J. Green, Referee.

In the United States District Court, Northern Dis-

trict of California.

In the Matter of GRAESSLER & REICHWALD
et al.,

Bankrupts.

Petition of Trustee that Referee Certify Matter to

the Court, etc.

To Milton J. Green, Esq., Referee in Bankruptcy

:

I. Your petitioner represents that he is the duly

qualified and acting trustee of the estate of the above-

named bankrupts.

That on the 17th day of April, 1906, an order was

made herein requiring and directing R. Consani to

forthwith pay and deliver to your petitioner, as trus-

tee of the state of said bankrupts, tlie sum of $395.96,
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paid to said E. Consani by the sheriff of the city and

county of San Francisco, on the 28th day of Sep-

tember, 1905, as proceeds of sales in the saloon of

said bankrupts at No. 4 Geary Street, in said city

of San Francisco, attached and taken at the suit of

R. Consani against the firm of Graessler & Reich-

wald.

II. Your petitioner avers that a duly authenti-

cated copy of said order was served upon said R.

Consani by delivering the said copy to him in the

city and county of San Francisco, State of Califor-

nia, and a demand made by your petitioner upon said

Consani for the said sum of $395.96, in obedience to

and in compliance with said order, but the said R.

Consani failed and refused to pay over and deliver

to your petitioner the said sum or any part of said

sum, and still refuses and fails to pay the same or

any part thereof to your petitioner.

Wherefore your petitioner prays that the referee

certify said matter to the Honorable Judge of this

Court as provided in Sec. 41 of the Bankruptcy Act,

and therein report the said R. Consani has failed and

refused to comply with said order in whole or in part

;

that he is in contempt of this Court ; and that he be

required to appear and show cause why he should

not be punished for contempt, and committed to
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prison until he shall have paid to the trustee, the said

sum of $395.96.

Respectfully Submitted,

FRANK J. BRANDON,
Trustee of the Estate of Graessler & Reichwald.

WILLIAM A. COULTER,
Attorney for Petitioner.

Frank J. Brandon, being duly sworn, says : He is

the petitioner in the above-entitled matter; that he

has read the foregoing petition by him subscribed,

and that the facts therein stated are true.

FRANK J. BRANDON.

United States of America,

Northern District of California.

Sworn to before me and subscribed in my presence

this 31st day of August, 1906.

M. J. GREEN,

Referee in Bankrupcty.

[Endorsed] : Filed 1st day of Sept., 1906, at 11

o'clock A. M. M. J. Green, Referee in Bankruptcy,

in and for the City and County of San Francisco.

[Endorsed] : Filed Oct. 1, 1906, at 11 o'clock and

30 minutes A. M. Jas. P. Brown, Clerk. By John

Fouga, Deputy Clerk.
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In the United States District Court, Northern Dis-

trict of California,

In the Matter of GRAESSLER & REICHWALD et

al.,

Bankrupts.

Petition of Trustee for Order to Show Cause, etc.

To Honorable JOHN J. DE HAVEN, Judge of the

District Court of the United States for the

Northern District of California.

Your petitioner represents that he is the duly ap-

pointed, qualified and acting trustee of the estate of

the above-named bankrupts; that heretofore, to wit,

on the 5th day of Sept., 1906, Milton J. Green, Esq.,

Referee in Bankruptcy of this Court, in and for the

city and county of San Francisco, certified to your

Honor, under the provisions of Sec. 41 of the Bank-

ruptcy Act, as a contempt on the part of R. Consani

his failure and refusal to comply with the order made

by the said referee and duly served on said R. Con-

sani, requiring said Consani to surrender and pay to

the trustee of the estate of said bankrupts, the sum

of $395.96, the property of said bankrupts, and un-

lawfuly held or appropriated by said Consani.

Wherefore your petitioner prays that an order be

made and entered herein, requiring the said R. Con-

sani to appear and show cause, if any he has, why he

should not be imprisoned and fined for contempt, and

so imprisoned until he shall pay over and deliver to
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your petitioner as trustee, the said sum of $395.96,

as required by said order of the referee.

FRANK J. BRANDON,
Trustee.

WILLIAM A. COULTER,

Attorney for Trustee.

[Endorsed] : Piled Oct. 5, 1906, at 9 o'clock and 30

minutes A. M. Jas. P. Brown, Clerk. By J. S.

Manley, Deputy Clerk.

In the District Court of the United States, Northern

District of California,

In the Matter of GRAESSIER & REICHWALD et

al.,

Bankrupts.

Order to Show Cause.

On reading and filing the petition of Prank J.

Brandon, trustee of the estate of the above-named

bankrupts, and on motion of William A. Coulter, his

attorney, good cause being shown therefor, it is

hereby ordered that R. Consani of the city and

county of San Prancisco, in this district, do appear

before this Court on the 13th day of October, 1906,

at the hour of ten o'clock A. M. of said day at the

courtroom of said court in the postoffice and U. S.

Court Building in the city and county of San Pran-

cisco, then and there to show cause, if any there be.
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why he should not be punished by fine and imprison-

ment for contempt of Court in refusing and failing

to surrender and pay to said trustee of the bankrupts

herein, the $395.96, as he was required and directed

to do by the order of the referee herein, and why he

should not stand committed until he complies with

said order of the referee.

Dated this 16th day of Oct., 1906.

JOHN J. DE HAVEN,
Judge.

[Endorsed] : Filed Oct. 6th, 1906, at 10 o'clock and

30 minutes A. M. Jas. P. Brown, Clerk. By J. S.

Manley, Deputy Clerk.

In the United States District Court, in and for the

Northern District of California,

In the Matter of GRAESSLER & REICHWALD,
Bankrupts.

Answer on Order to Show Cause.

Comes now R. Consani and in answer to the peti-

tion of Frank J. Brandon, trustee of the above-

named bankrupts, and in answer to the order to show

cause issued by the above-entitled court, and show-

ing cause why he should not be punished for con-

tempt but discharged and adjudged not guilty of any

contempt whatsoever, respectfully represents and

shows

:
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First. That the said referee had no jurisdiction

to make the order, the violation of which is in said

petition assigned as a contempt.

Second—That the above court has not obtained

jurisdiction of the said contempt proceeding on the

ground that the said R. Consani was never served

with a copy of the petition upon which said order is

based, and on the further ground that the said R.

Consani has been discharged before the Hon. Referee

upon his examination before said referee in reference

to the property mentioned in the order, the violation

of which is assigned as a contempt.

And by way of further answer to said petition and

order to show cause, said R. Consani respectfully

submits the following affidavits

:

State of California,

City and County of San Francisco,—ss.

Louis Ferrari, being duly sworn, deposes and says,

that he is the attorney for R. Consani, in the above-

entitled matter and has been and acted as the attor-

ney for said R. Consani, in all the proceedings in the

above-entitled matter and acted as attorney for said

R. Consani, in all the transactions that R. Consani

had with said bankrupts for more than four months

before the adjudication of said bankrupts;

That on or about the 1st day of April, 1906, the said

R. Consani was cited to appear before the referee in
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the above matter to show cause why he should not

deliver to said trustee in bankruptcy certain furni-

ture and the sum of $395.96 alleged to have been ob-

tained by said R. Consani, from the estate of said

bankrupts upon an alleged preference.

That in conformity with said order said R. Con-

sani appeared and filed an answer denying the allega-

tions of said petition, and objecting to the jurisdic-

tion of said referee to determine whether or not said

R. Consani had been a preferred creditor, and con-

tending that the remedy of the referee lay in a suit

brought either in a state or federal court. That

over the exception and objections of the said R. Con-

sani the said referee heard testimony on said order

to show cause, and took the matter under advise-

ment, promising to let said affiant as attorney for R.

Consani know when said matter would be decided

in order that an appeal might be taken to this Hon.

Court, in the event of an adverse decision.

That this affiant or said R. Consani heard nothing

further about said decision until on or about the

13th day of August, 1906, when said R. Consani was

served with an order of said referee to deliver said

furniture and money to said trustee in bankruptcy,

and at the same time said R. Consani was served with

a notice that the said trustee would be in the office

of the referee in bankruptcy on the 15th day of

August, 1906, at the hour of 2 P. M. to receive said

property; that at said time and place this affiant ap-
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peared and met said trustee in bankruptcy and in-

formed him that the furniture had been destroyed

and burned in the conflagration of April 18th, 1906,

and that as to the money the order of said referee

was a mistake and that affiant was prepared to prove

beyond a shadow of a doubt that no money was ever

received by said R. Consani from the estate of said

bankrupts, and that if he the said trustee insisted

on the enforcement of said order in reference to said

money, said affiant would immediately take an ap-

peal to this Hon. Court;

That the said trustees thereupon told said affiant

that he would consult his attorney in regard to the

matter and that he would inform affiant what he pro-

posed to do. That this affiant never received any

word from said trustee. That on or about the

day of September, 1906, said R. Consani was ordered

to appear before the said referee in bankruptcy, and

answer concerning any property which said referee

had ordered delivered to said trustee; that the said

R. Consani appeared before said referee at the time

stated in said order and answered all questions put

to him in reference to said property, and thereupon

said referee discharged said R. Consani.

That this affiant knows positively of his own

knowledge that said R. Consani has never received a

cent out the estate of said bankrupts, and that said

R. Consani has disbursed over $30.00 in costs of suit
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and attacliment in said matter which he has never

received back. That said affiant is prepared to show

positively where said money alleged to be in said

R. Consani's hands has gone, and has told the at-

torney for said trustee, but said trustee has failed

to take any proceedings against said person, in whose

possession said money is.

LOUIS FERRARI.

Subscribed and sworn to before me this 15th day

of October, 1906.

[Seal] JOHN FOUGA,
Deputy Clerk, U. S. District Court, Northern Dis-

trict of California.

State of California,

City and County of San Francisco,—ss.

R. Consani, being duly sworn, deposes and says,

that he has read the foregoing affidavit of Louis Fer-

rari; that the same, in so far as it refers to matters

within the knowledge of said R. Consani, is true;

that said R. Consani has never received one cent of

the money herein alleged as a preference over other

creditors, and that it is for that reason impossible to

comply with the said order of said referee.

R. CONSANL
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Subscribed and sworn to before me this 13 day of

October, 1906.

[Seal] JOHN FOUGA,

Deputy Clerk U. S. District Court, Northern Dis-

trict of California.

[Endorsed] : Filed October 13th, 1906, at 10 o'clock

A. M. Jas. P. Brown, Clerk. By J. S. Manley,

Deputy Clerk.

In the District Court of the United States, Northern

District of California,

No. 4938.

In the Matter of GRAESSLER & RIECHWALD,
Bankrupts.

Order Adjudging E. Consani Guilty of Contempt of

Court, etc.

This matter coming before the Court upon an

order requiring R. Consani to show cause why he

should not be punished for contempt of Court in re-

fusing and failing to pay to the trustee of said bank-

rupts, the sum of three hundred and ninety-five dol-

lars and ninety-six cents, as required and directed to

do by the order of the referee herein, made on April

17, 1906, and the matter being submitted to the Court

upon the petition of the trustee for the order to show

cause, the certificate of the referee filed herein Octo-

ber 1, 1906, and the answer of said R. Consani to

said order to show cause, and the Court being fully
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advised, finds that the matters alleged in the petition

of the trustee are true, and that the said R. Consani,

in failing and refusing to pay to said trustee the sum

of three hundred and ninety-five dollars and ninety-

six cents, as directed by said order of the referee, is

guilty of contempt of this court.

And it is therefore ordered and adjudged that un-

less he shall comply with the said order of the referee

hj paying to the trustee of said bankrupts, the said

sum of three hundred and ninety-five dollars and

ninety-six cents, within ten days after service of a

copy of this order upon him, that he, the said R.

Consani, shall be punished for said contempt by im-

prisonment in the county jail of the city and county

of San Francisco, State of California, until said pay-

ment of said sum of three hundred and ninety-five

dollars and ninety-six cents, unless sooner released

by the order of this Court.

Dated November 14, 1906.

JOHN J. DE HAVEN,
Judge.

[Endorsed]: Filed November 14, 1906, at 10

o'clock and 20 minutes A. M. Jas. P. Brown, Clerk.

By J. S. Manley, Deputy Clerk.

Clerk ^s Certificate to Transcript.

I, James P. Brown, Clerk of the District Court of

the United States for the Northern District of Cali-
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fornia, do hereby certify the foregoing to be full,

true and correct copies of the certificate of referee,

petition of trustee for order to show case, order to

show cause on R. Consani, answer of R. Consani on

order to show cause and order adjudging R. Consani

guilty of contempt of court, etc., in the Matter of

Graessler & Reichwald, Bankrupts, No. 4928, and

now remaining on file and of record in my office.

Attest my hand and seal of the said District Court

this 23d day of January, A. D. 1907.

[Seal] JAS. P. BROWN,
Clerk.

By J. S. Manley,

Deputy Clerk.

[Endorsed]: No. 1410. United States Circuit

Court of Appeals for the Ninth Circuit. R. Consani,

Petitioner, vs. W. J. Brandon, Trustee in Bank-

ruptcy of the Estate of Graessler & Reichwald, Re-

spondents. In the Matter of Graessler & Reich-

wald, Bankrupts. Transcript of Record. Upon Pe-

tition for Revision under Section 24b of the Bank-

ruptcy Act of July 1, 1898, to Revise in Matter of

Law the Proceedings of the United States District

Court for the Northern District of California.

Filed January 26, 1907.

P. D. MONCKTON,
Clerk.
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No. 1410

United States Circuit Court of Appeals

FOR THE NINTH CIRCUIT.

R. CONSANI,
Petitioner,

VS.

W. J. BRANDON, Trustee in Bank-

ruptcy of the Estate of GRAESSLER
& REICHWALD,

Respondent.

In the Matter of GRAESSLER & REICHWALD,
Bankrupts.

PETITIONER'S BRIEF

{a) STATEMENT OF THE CASE.

R. Consani, the petitioner herein, was a creditor of

the firm of Graessler & Reichwald. The respondent

herein, as trustee in bankruptcy of the estate of said

Graessler & Reichwald, filed a petition with the

Referee in Bankruptcy alleging that said Consani, as

a preferred creditor of said bankrupts, had received

from the Sheriff of the City and County of San Fran-

cisco the sum of $395.96 upon an attachment levied



on the property of said Graessler & Reichwald. Upon

said petition an order was duly made by the Referee

in Bankruptcy and served on said Consani, directing

him to appear and show cause why said sum of $395.96

should not be refunded to the Trustee. In response to

said order, said Consani appeared as directed and ob-

jected to the jurisdiction of the Referee to determine

said controversy between himself and said Trustee, and

insisted upon his right to have a determination in a

plenary suit. The objection was overruled by the

Referee, and thereupon said Consani, still insisting on

his objections to the jurisdiction of said Referee, filed

a verified answer and specifically denied that he had

ever received any money from the said Sheriff, and

alleging that the money in question was received by

another creditor of said firm, on an attachment issued

prior to that of said Consani. The Referee, notwith-

standing, ordered said Consani to pay said sum of

$395.96 to said Trustee, and upon Consani's failure to

ao so, the matter was brought before the District Court

and said Consani was adjudged guilty of contempt for

his failure to comply with said order. The petition

and the record of the proceedings before the Referee

were destroyed by the fire of April 18, 1906, and were

not rhade part of the record before the District Court.

No testimony was taken before the said District Court,

but the matter was submitted upon the petition of the

Trustee, the report of the Referee and the answer of

said Consani.

Petitioner prays that the order adjudging him guilty



of contempt and the proceedings upon which said

order is based, be reviewed in matter of law, by this

Honorable Court under Section 24b of the Bank-

ruptcy Act of 1898.

(b) SPECIFICATION OF ERRORS.

Petitioner respectfully specifies the errors relied

upon herein, as follows, to wit:

That said District Court erred in adjudging R. Con-

sani guilty of contempt, for the reasons following, to

wit:

I. That said Referee had no jurisdiction to make

the order, the violation of which was held to be a con-

tempt of Court.

II. That the record before said District Court was

insufficient to give the Court jurisdiction to -adjudge

said petitioner guilty of contempt.

III. That the adjudication of petitioner was void

on the ground that no evidence was taken at the hearing

of said contempt proceedings.

(c) BRIEF OF ARGUMENT.

The first error relied upon by petitioner raises the

question as to the extent of the summary jurisdiction

of a Bankruptcy Court over strangers to the bankruptcy

proceedings.

The main point is whether a Court of Bankruptcy,

as such, has jurisdiction in a summary proceeding to

determine an issue of fact arising in a controversy be-

tween the Trustee and a creditor of the bankrupt, and

whether a stranger to a bankruptcy proceeding may be



divested of his rights to litigate in a plenary suit his

differences with a Trustee in Bankruptcy.

Petitioner herein contends that no such jurisdiction

is vested in the District Court as a Court of Bank-

ruptcy, and that therefore the order of the Referee

herein (Tr. 10-16) is void, and submits the following

authorities:

. Sections 60a and b. Bankruptcy Act of 1898;

In re Bandouine (C. C. A.), 3 Am. Bank-

ruptcy Reports, p. 651
;

Bardes vs. Hawarden, United States Supreme

Court, 4 Am. Bankruptcy Reports, 163;

In re Nugent (C. C. A. Sixth Circuit), 5 Am.
Bankruptcy Reports, 176;

In re Sarah Cohn, 3 Am. Bankruptcy Reports,

421;

In re J. N. Carter, i Am. Bankruptcy Reports,

160.

The second contention of the petitioner is that the

record before the District Court was insufficient be-

cause the proceedings had before the Referee prior to

the order directing the payment of the money were not

before the Court (Tr. 9-16), and that the record was

further insufficient in that it neither appeared from

the petition of the Trustee (Tr. 15-16) nor from any

part of the record that the petitioner herein had the

ability to comply with said order.

In re Purvine, i Am. Bank. Rep. 790.

The third contention of petitioner is that the adjudi-

cation of the District Court is void because no evidence



was taken at the hearing of said contempt proceeding.

Section 41b. of Bankruptcy Act of 1898 makes hear-

ing of evidence necessary before the District Court can

punish a contempt committed before a Referee, and

the failure to do so, we contend, vitiates the adjudi-

cation.

Section 41b. Bankruptcy Act of 1898.

Petitioner, therefore, respectfully submits that the

order of the District Court adjudging him guilty of

contempt should be vacated, annulled and set aside.

Attorney for Petitioner.
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UNITED STATES CIRCUIT COURT OF APPEALS

FOR THE NINTH CIRCUIT

R. CONSANI,
Petitioner,

vs.

W. J. BRANDON. Trustee in Bankruptcy of the Estate of

GRAESSLER & REICHWALD,
Respondent.

In the Matter of GRAESSLER & REICHWALD,
Bankrupts.

BRIEF
For the Respondent, FRANK J. BRANDON, proceeded

against by the Petitioner as W. J. BRANDON.

Upon Petition of R. Consani for Renew and Revision

of the Order of the Hon. John J. De Haven, Judge

of the United States District Court for the

Northern District of California.

WILLIAM A. COULTER.

Attorney for Respondent.





In the United States Circuit Court of Appeals for the

Ninth Circuit,

R. CONSANI,
Petitioner,

vs.

W. J. BRANDON, Trustee in Bankruptcy of the

Estate of GRAESSLER & REICHWALD,

Respondent,

BRIEF

For Respondent, Frank J. Brandon, proceeded

against by petitioner as W. J. Brandon.

The petitioner, R. Consani, in his petition, answer

and brief submitted herein, proceeds upon the erronious

assumption, that the facts upon which the Referee pre-

dicated his order of the 17th day of April, 1906 (Tran.

p. 11) are before the Appellate Court, and in both his

petition to this Court (Tran. p. p. i to 4), and in his

answer to show cause before the Hon. John J. De

Haven, Judge of the United States District Court, con-

tradicts the recital in the Certificate of the Referee

(ran. p. p. 17 to 21) and introduces allegations of as-

sumed facts not found in the transcript of the record.



The facts upon which the Referee predicated his

order, were not before the District Court, and are not

before this Court.

The Transcript of the record in this case, contain-

ing the Certificate of the Referee (Tran. p. 9) recites:

^'That no petition for review of said order has ever been

filed by or on behalf of said R. Consani."

If the petitioner desired to bring before the Court

for review the facts upon which the Referee exercised

jurisdiction and predicated his order, he could do so,

only in the direct manner provided in General Order

XXVII of the General Orders in Bankruptcy, and Rule

10 of the Bankruptcy Rules of the United States Dis-

trict Court, the latter of which provides, that a petition

for a review by the Judge "must be filed with the

Referee within ten days from the date of notice of such

order."

All the questions of fact, therefore, in the proceed-

ings before the Referee, are res adjudicata, and cannot

be reviewed, revised or contradicted in a collateral pro-

ceding.

Herman on Estoppel & Res. Adjudicata , Sec. 60.

The declaration by the petitioner, both in his peti-

tion, answer and brief, that the Referee was without

jurisdiction in the premises, calls upon the Appellate

Court to assume a state of facts not shown by the

record.
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The petitioners answer to the order to show cause

before the Honorable District Judge, and his petition

for revision and review to this Honorable Court, in-

vites the Appellate Court to accept as the facts in the

case at bar, the affidavit of the petitioner and his at-

torney, attached to his said answer (Trans, p. i8 and

21 ) contradicting the duly authenticated record, and

the official certificate of the Referee. (Tran. p. 9.)

My contention is that petitioner cannot contradict

the record, nor can the Court assume that the Referee

did not have summary jurisdiction, upon the facts ad-

judicated by him, to make the order in question.

"Upon a Writ of error or Appeal the transcript

from the records of the lower Court, imports absolute

verity, and it is not competent to contradict, explain,

or extend the recital of the record by evidence dehors

the record."

In re McCall 16 Amk. Bk. R. 675, 2 Ency PI. &
Prac. p. p. 296-298 and 434 and 436 and cases

cited.

Evans vs. Shattuck, 149 U. S. 605.

"To reverse a judgment for error in law^, the error

must appear on the face of the record, and if no error

appears thereon none will be presumed. The review-

ing Court cannot assume that facts appeared on the

hearing below which are not disclosed by the record,

and nothing can be assigned for error that contradicts

the record, or does not appear in the record."



7 Ency of PI. & Prac. 847 and cases cited.

Macha Co. vs. United States, 26 Fed. R. 845.

The reason for this rule is stated in 3 Bacons Abridgt.

371, as follows: ^'The records of the Court of justice

being things of the greatest credit, cannot be questioned

but by matters of equal notoriety with themselves;

whrefore, though the matter asigned for error should

be proved by witnesses of the best credit, yet the judges

would not admit of it."

Dickerman vs. Lubiene, 70 Iowa 346.

Anderson vs. Leverich, 70 Iowa 744.

Upon what state of facts has the Referee jurisdic-

tion by summary proceedings under Sec. 2 (7) of the

Bankruptcy Act to make the order in question? If the

property had been in the adverse possession of the peti-

tionr before Graessler & Reichwald filed their petition

to be adjudicated bankrupts, a plenary suit would have

been necessary, but where the property, as in the case

at bar, was taken upon a void attachment and paid to

the petitioner by the Sheriff on a judgment entered in

Consani's favor by default against the bankrupt several

weeks after Graessler & Reichwald had filed their

petition in the District Court to be adjudicated

bankrupts, and with a knowledge of said facts by peti-

tioners, the Referee had undoubted power and jurisdic-

tion by summary proceedings, under the provisions of



Sec. 2 (7) and Sec. 67 f. of the Bankruptcy Act, "to

compel the surrender to the trutsee of funds so held."

In re Breslaner 121 Fed. R. 910.

In re Goldberg 121 Fed. R. 578, in which Judge

Ray goes very fully into the provisions of Sec. 67 f.

Mueller vs. Nugent 184 U. S. i.

In re Rosser loi Fed. R. at p. 566.

This matter was certified to the Judge by the

Referee upon petition of the Trustee (Tran. p. 12 to

14), as provided in Sec. 41 of the Bankruptcy Act, and

hence, the only jurisdictional question that can arise

and be considered is, that of the power and the jurisdic-

tion of the Referee to make such an order, and the

power and jurisdiction of the Hon. District Judge to

punish the petitioner for contempt in the manner indi-

cated in his findings and order. (Tran. p. 22.)

That the Referee has the power and jurisdiction

to make this order, and that the Hon. District Judge

has the power and jurisdiction to punish for contempt

upon the proceedings had before him in the case at bar,

is settled by a long line of authorities and has passed

beyond the domain of controversy and contention.

Mueller vs. Nugent 184 U. S. i.

Matter of Levy & Co. 15 Am. Bk. R. 166.

Rippon Knitting Works vs. Schriber loi Fed. R. 810.

In re Miller 5 Am. Bk. R. 185.

In re Gerstel 10 Am. Bk. R. 411.
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Sinshimer vs. Simmons (6 Cir. C. App.) 5 Am. Bk. R.

538.

In re Levin, 113 Fed. R. 498.

Samuel W. Dodd 16 Am. Bk. R. 163.

Exparte Hudekoper 55 Fed. R. 709.

Affirmed by Supreme Court in Exparte Taylor 149

U. S.

Texas vs. White 22 Wall at p. 169. Sec. 725 Rev. Stat.

U. S.

Even if this case had come here on a certificate

from the order of the Referee, as provided in G. O.

XXVII, v^ith a full statement of disputed facts and

conflicting testimony spread upon the record, this Court

would not undertake, in this proceeding, to determine

the w^eight of evidence and reconcile conflicting state-

ments.

The Circuit Court of Appeals for the 4th Circuit

in re Kenora Loan & Trust Co. vs. Graham (14 Am.

Bk. R. at p 316) says:„''Where the Referee or the low-

er Court has determined the rights of parties upon the

facts before them, the Appellate Court, upon a peti-

tion for review, could not, and will not, disturb the

order or judgment, when such determination is depend-

ent upon the facts. It is only the law and not the facts

the Appellate Court can review under Sec. 24 c. of

the Bankruptcy Act."

In re O'Connell 14 Am. Bk. R. at p. 239 (Cir. Court

Ap. I Cir.).



In re Pettengill & Co. 14 Am. Bk. R. at p. 760 and 761.

It appearing, therefore, that the Referee has juris-

diction in some cases to proceed summarily, his action

is to be presumed correct until the contrary is shown by

the evidence embraced in the record, ....

Bait & Potomac R. R. Co. vs. Trustee 91 U. S. 127.

Bradstreet vs. Huntington 5 Pet. 402

Bagnell vs. Broderick 13 Pet. 436.

Bechtel vs. U. S. loi U. S. 597.

Upon this showing we contend that the order of

the District Court should be affirmed, and the petition-

er, who brings the case into the Appellate Court upon

a flimsy pretext and evidently for delay, taxed with

interest and damages, as provided in Rule 30, and with

costs as required by Rule 31 of this Court.

For a case analagous to the case at bar see In re

Home Discount Co. 17 Amk. Bk. R. at p. p. 175 and

190. Heard July, 1906. Fed. R.

WILLIAM A. COULTER,

Attorney for Respondent.




















